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101st  CONGRESS 
1st  Session 


H.  R.  1845 


To  amend  the  Public  Health  Service  Act,  the  Fair  Labor  Standards  Act  of  1938, 
and  title  XLX  of  the  Social  Security  Act,  to  provide  basic  health  benefits  for 
all  Americans. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

April  12,  1989 

Mr.  Waxman  (for  himself,  Mr.  Clay,  Mr.  Hawkins,  Mr.  Leland,  and  Mr. 
Murphy)  introduced  the  following  bill;  which  was  referred  jointly  to  the 
Committees  on  Education  and  Labor  and  Energy  and  Commerce 


A  BILL 

To  amend  the  Public  Health  Service  Act,  the  Fair  Labor  Stand- 
ards Act  of  1938,  and  title  XLX  of  the  Social  Security  Act, 
to  provide  basic  health  benefits  for  all  Americans. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE;  TABLE  OF  CONTENTS. 

4  (a)  Short  Title. — This  Act  may  be  cited  as  the 

5  "Basic  Health  Benefits  for  All  Americans  Act". 

6  (b)  Table  of  Contents. — The  table  of  contents  of 

7  this  Act  is  as  follows: 


2 


Sec.  1.  Short  title;  table  of  contents. 

TITLE  I— AMENDMENTS  TO  PUBLIC  HEALTH  SERVICE  ACT 

Sec.  101.  Basic  health  benefits  for  employees  and  their  families. 

TITLE  LT— AMENDMENTS  TO  FATE  LABOR  STANDARDS  ACT  OF  1938 
AND  EMPLOYEE  RETIREMENT  LNCOME  SECURITY  ACT  OF  1974 

Sec.  201.  Basic  health  benefits  for  employees  and  their  families. 

Sec.  202.  Preemption  under  Employee  Retirement  Income  Security  Act  of  1974. 

TITLE  HI— REQUIREMENTS  FOR  HEALTH  BENEFIT  PLANS  FOR 
EMPLOYEES  AND  THEIR  FAMILIES 

Subtitle  A — Requirement  and  Definitions 

Sec.  301.  Employer  requirement  to  enroll  employees  and  families  in  health  benefit 
plans. 

Sec.  302.  Coverage  of  employees  and  family  members. 
Sec.  303.  Definitions. 

Subtitle  B — Requirements  for  Health  Benefit  Plans 

Sec.  311.  General  requirements;  permitting  actuarially  equivalent  plans. 

Sec.  312.  Requirements  relating  to  covered  items  and  services. 

Sec.  313.  Requirements  relating  to  timing  of  coverage  and  prohibition  of  preexist- 
ing condition  limitations. 

Sec.  314.  Requirements  relating  to  premiums,  deductibles,  copayments,  coinsur- 
ance, and  limit  on  out-of-pocket  expenses. 

Subtitle  C — Certification  of  Regional  Insurers 

Sec.  321.  Designation  of  health  insurance  regions. 

Sec.  322.  Periodic  certification  of  regional  insurers. 

Sec.  323.  Requirements  of  regional  insurers. 

Sec.  324.  Miscellaneous  provisions. 

Subtitle  D — Regulations  and  Enforcement 

Sec.  331.  Regulations. 
Sec.  332.  Enforcement. 

Subtitle  E — Small  Business  Subsidy 
Sec.  341.  Small  business  subsidy. 

TITLE  TV — ASSURING  PROVISION  OF  HEALTH  BENEFITS  TO 
UNDER-POVERTY,  NEAR-POVERTY,  AND  OTHER  INDIVIDUALS 

Sec.  401.  Assuring  provision  of  health  benefits  to  under-poverty,  near-poverty,  and 

other  individuals. 
Sec.  402.  Medicaid  program  modifications. 
Sec.  403.  Effective  date. 

TITLE  V— EFFECTIVE  DATE 

Sec.  501.  Effective  date. 

Sec.  502.  Policy  respecting  additional  benefits. 
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1  TITLE  I— AMENDMENTS  TO 

2  PUBLIC  HEALTH  SERVICE  ACT 

3  SEC.  101.  BASIC  HEALTH  BENEFITS  FOR  EMPLOYEES  AND 

4  THEIR  FAMILIES. 

5  (a)  Requirement. — The  Public  Health  Service  Act  is 

6  amended — 

7  (1)  by  redesignating  title  XXVI  (42  U.S.C.  300cc 

8  et  seq.)  as  title  XXVLT;  and 

9  (2)  by  inserting  after  title  XXV  (42  U.S.C. 

10  300bb-l  et  seq.)  the  following  new  title: 

11  "TITLE     XXVI— BASIC  HEALTH 

12  BENEFITS    FOR  EMPLOYEES 

13  AND  THEIR  FAMILIES 

14  "SEC.  2601.  HEALTH  BENEFITS. 

15  "(a)  In  General. — Each  employer  shall,  in  accordance 

16  with  title  HI  of  the  Basic  Health  Benefits  for  All  Americans 

17  Act,  enroll  each  of  its  employees  and  their  families  in  a 

18  health  benefit  plan. 

19  "(b)  Enforcement. — 

20  "(1)  Ineligibility  for  assistance. — An  em- 

21  ployer  that  is  a  State  or  political  subdivision  of  a  State 

22  or  an  agency  or  instrumentality  of  a  State  or  political 

23  subdivision  and  that  does  not  comply  with  subsection 

24  •    (a)  shall  not  be  eligible  to  receive  a  grant,  contract, 

25  loan,  or  loan  guarantee  under  this  Act. 
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1  "(2)   Geneeal  enfoecement  peovisions. — 

2  Any  employer  that  does  not  comply  with  subsection  (a) 

3  shall  be  subject  to  section  332  of  the  Basic  Health 

4  Benefits  for  All  Americans  Act. 

5  "(c)  Definitions. — The  terms  used  in  this  section 

6  have  the  meanings  prescribed  for  the  terms  by  section  303  of 

7  such  Act.". 

8  (b)  CONFOEMING  AMENDMENTS. — 

9  (1)  Sections  2601  through  2616  of  the  Public 

10  Health  Service  Act  (42  U.S.C.  300cc  through  300cc- 

11  15)  are  redesignated  as  sections  2701  through  2716, 

12  respectively. 

13  (2)(A)  Sections  465(f)  and  497  of  such  Act  (42 

14  U.S.C.  286(f)  and  289(f))  are  each  amended  by  striking 

15  out  "2601"  and  inserting  "2701". 

16  (B)  Section  305(i)  of  such  Act  (42  U.S.C.  242c(i)) 

17  is  amended  by  striking  out  "2611"  each  place  it  ap- 

18  pears  and  inserting  "2711". 
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1  TITLE  II— AMENDMENTS  TO  FAIR 

2  LABOR    STANDARDS    ACT  OF 

3  1938  AND  EMPLOYEE  RETIRE- 

4  MENT  INCOME  SECURITY  ACT 

5  OF  1974 

6  SEC.  201.  BASIC  HEALTH  BENEFITS  FOR  EMPLOYEES  AND 

7  THEIR  FAMILIES. 

8  (a)  Health  Benefits. — The  Fair  Labor  Standards 

9  Act  of  1938  (29  U.S.C.  201  et  seq.)  is  amended  by  adding  at 

10  the  end  thereof  the  following  new  title: 

11  "TITLE  II— BASIC  HEALTH  BENE- 

12  FITS  FOR  EMPLOYEES  AND 
is  THEIR  FAMILIES 

14  "SEC.  201.  HEALTH  BENEFITS. 

15  "(a)  In  General. — Each  employer  shall,  in  accordance 

16  with  title  III  of  the  Basic  Health  Benefits  for  All  Americans 

17  Act,  enroll  each  of  its  employees  and  their  families  in  a 

18  health  benefit  plan. 

19  "(b)  Enforcement. — Any  employer  that  does  not 

20  enroll  each  of  its  employees  and  their  families  in  a  health 

21  benefit  plan  as  required  by  subsection  (a)  shall  be  subject  to 

22  section  332  of  the  Basic  Health  Benefits  for  All  Americans 

23  Act. 
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1  "(c)  Definitions. — The  terms  used  in  this  section 

2  have  the  meanings  prescribed  for  the  terms  by  section  303  of 

3  such  Act.". 

4  (b)  Conforming  Amendments. — 

5  (1)  The  Fair  Labor  Standards  Act  of  1938  is 

6  amended  by  striking  the  first  section  and  inserting  the 

7  following: 

8  "SECTION  1.  SHORT  TITLE. 

9  "This  Act  may  be  cited  as  the  'Fair  Labor  Standards 

10  Act  of  1938'. 

11  "TITLE  I— WAGES  AND  HOURS". 

12  (2)  The  Fair  Labor  Standards  Act  of  1938  is 

13  amended  by  striking  "this  Act"  each  place  it  occurs 

14  and  inserting  "this  title". 

15  SEC.  202.  PREEMPTION  UNDER  THE  EMPLOYEE  RETIREMENT 

16  INCOME  SECURITY  ACT  OF  1974. 

17  (a)  In  GtENEKAL. — Section  514(b)(2)  of  the  Employee 

18  Retirement  Income   Security  Act  of   1974  (29  U.S.C. 

19  1144(b)(2))  is  amended— 

20  (1)  in  subparagraph  (A),  by  striking  "subpara- 

21  graph  (B)"  and  inserting  "subparagraphs  (B)  and  (C)"; 

22  and 

23  (2)  by  adding  at  the  end  the  following  new  sub- 

24  paragraph: 
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1  "(C)  Nothing  in  subparagraph  (A)  shall  be  construed  to 

2  exempt  from  subsection  (a)  any  provision  of  the  law  of  any 

3  State  to  the  extent  that  such  provision  regulates,  or  other- 

4  wise  provides  any  requirement  relating  to,  contracts  or  poli- 

5  cies  of  insurance  issued  to  or  under  a  health  benefit  plan 

6  under  title  HE  of  the  Basic  Health  Benefits  for  All  Americans 

7  Act. 

8  (b)  Confoeming  Amendment. — Paragraph  (1)  of  sec- 

9  tion  3  of  such  Act  (29  U.S.C.  1002(1))  is  amended  by  adding 

10  at  the  end  the  following  new  sentence:  "Such  terms  include  a 

1 1  health  benefit  plan  established  in  accordance  with  title  III  of 

12  the  Basic  Health  Benefits  for  All  Americans  Act.". 

13  TITLE    III— REQUIREMENTS  FOR 

14  HEALTH  BENEFIT  PLANS  FOR 

15  EMPLOYEES  AND  THEIR  FAMI- 

16  LIES 

17  Subtitle  A — Requirement  and 
is  Definitions 

19  SEC.  301.  EMPLOYER  REQUIREMENT  TO  ENROLL  EMPLOYEES 

20  AND  FAMILIES  IN  HEALTH  BENEFIT  PLANS. 

21  (a)  In  General. — This  title  shall  apply  to  employers 

22  required  to  enroll  employees  and  their  families  in  health  ben- 

23  efit  plans  under  section  2601(a)  of  the  Public  Health  Service 

24  Act  or  under  section  201(a)  of  the  Fair  Labor  Standards  Act 

25  of  1938. 
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1  (b)  Types  of  Plans  Peemitted. — 

2  (1)  In  geneeal. — Except   as   required  under 

3  paragraph  (2),  an  employer  may  meet  the  requirements 

4  of  this  title  by  means  of  enrollment  in  any  health  bene- 

5  fit  plan. 

6  (2)  Peovision  of  health  benefit  plans 

7  theough  eegional  insueees. — 

8  (A)  Employees  eequieed  to  use  ee- 

9  GIONAL  INSUEEES. — 

10  (i)  Employees  without  a  health 

11  benefit  plan. — Except  as  permitted  under 

12  subparagraph  (B)(ii)  and  subparagraph  (C), 

13  each  employer,  that  does  not  have  its  em- 

14  ployees  enrolled  in  a  health  benefit  plan  on 

15  the  day  before  the  effective  date  of  this  Act, 

16  shall  meet  the  requirements  of  this  title  by 

17  means  of  enrollment  in  any  health  benefit 

18  plan  of  a  regional  insurer  (as  defined  in  sec- 

19  tion  303(12)). 

20  (ii)  Small  employees  changing  in- 

21  sueees. — Each  small  employer  that — 

22  (I)  has  its  employees  enrolled  in  a 

23  health  benefit  plan  on  or  before  the  day 

24  before  the  effective  date  of  this  title,  but 
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1  (II)  subsequently,  on  or  after  the 

2  effective  date  of  this  title,  changes  the 

3  insurer  offering  the  plan  under  which 

4  those  employees  are  (or  may  be)  en- 

5  rolled  or  changes  the  plan  from  a  self- 

6  insured  plan  to  a  plan  of  an  insurer, 

7  shall,  except  as  provided  in  subparagraph 

8  (C),  then  meet  the  requirements  of  this  title 

9  by  means  of  enrollment  of  those  employees 

10  in  any  health  benefit  plan  of  a  regional 

1 1  insurer. 

12  (B)  Continued  use  of  eegional  insur- 

13  EES  eequieed. — 

14  (i)  In  geneeal. — If  an  employer  meets 

15  the  requirements  of  this  title  by  means  of  en- 

16  rollment  of  employees  and  families  in  any 

17  health  benefit  plan  of  a  regional  insurer, 

18  except  as  permitted  under  subparagraph  (ii) 

19  and  under  subparagraph  (C),  the  employer 

20  shall  continue  to  meet  such  requirements  by 

21  means  of  enrollment  of  such  employees  and 

22  families  in  such  a  plan. 

23  (ii)  Exception  foe  certain  large 

24  employers. — A  large  employer  (other  than 

25  an  employer  that  was  a  large  employer  on 
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1  the  day  before  the  effective  date  of  this  title) 

2  that  meets  the  requirements  of  this  title  by 

3  means  of  enrollment  of  employees  in  any 

4  health  benefit  plan  of  a  regional  insurer  may 

5  elect  to  meet  the  requirements  of  this  title 

6  with  respect  to  such  employees  other  than  by 

7  means  of  enrollment  in  a  health  benefit  plan 

8  of  a  regional  insurer.  If  such  an  election  is 

9  made  and  so  long  as  the  employer  remains  a 

10  large  employer,  the  regional  insurer  may  not 

11  make  any  health  benefit  plan  of  that  insurer 

12  under  section  323  available  for  enrollment  of 

13  employees  and  families  of  that  employer. 

14  (C)  Ceetain  plans. — Subparagraphs  (A) 

15  and  (B)  shall  not  apply  to  an  employer  which 

16  maintains  or  contributes  to  a  plan  described  in 

17  section  3(37)  of  the  Employee  Retirement  Income 

18  Security  Act  of  1974  (29  U.S.C.  1002(37)). 

19  SEC.  302.  COVERAGE  OF  EMPLOYEES  AND  FAMILY  MEMBERS. 

20  (a)  Requirement. — Except  as  permitted  under  subsec- 

21  tions  (b)  and  (d)  and  section  313(c) — 

22  (1)  enrollment  of  an  employee  in  a  health  benefit 

23  plan  under  this  title  includes  enrollment  of  the  em- 

24  ployee's  family  in  the  plan;  and 
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1  (2)  enrollment  of  the  employee  or  the  employee's 

2  family  in  a  health  benefit  plan  may  not  be  waived  by 

3  the  employee. 

4  (b)  Exceptions  to   Avoid  Duplicate  Family 

5  Coveeage. — 

6  (1)  Spouse  oe  paeent  employed. — An  em- 

7  ployee,  at  the  employee's  option,  may  waive  enroll- 

8  ment  in  a  health  benefit  plan  under  this  title  for  the 

9  spouse  or  a  child  of  the  employee  but  only  for  such 

10  period  as  the  employee  demonstrates  that  such  spouse 

11  or  child,  respectively,  is  actually  covered  under  a 

12  health  benefit  plan. 

13  (2)  Child  employed. — A  child  who  is  employed 

14  (or  a  parent  on  the  child's  behalf)  may  waive  enroll  - 

15  ment  in  a  health  benefit  plan  provided  by  the  child's 

16  employer  during  any  period  in  which  the  child  other- 

17  wise  is  covered  under  a  health  benefit  plan. 

18  (c)       NONDISCEIMINATION       BASED       ON  FAMILY 

19  status. — An  employer  may  not  fail  or  refuse  to  hire,  and 

20  may  not  discharge  or  otherwise  discriminate  against,  any  in- 

21  dividual  because  the  individual  has  a  spouse  or  child  and  such 

22  employer  is  required  under  this  title  to  enroll  the  spouse  or 

23  child  in  a  health  benefit  plan. 

24  (d)  Waiver  in  Case  of  Multiple  Employers. — In 

25  the  case  of  an  individual  who  is  an  employee  (other  than  a 
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1  less-than-full-time  employee)  with  respect  to  more  than  one 

2  employer,  the  employee  may  waive  enrollment  in  the  health 

3  benefit  plan  of  any  such  employer,  but  only  if  the  employee 

4  is,  and  certifies  to  the  employer  that  the  employee  is,  enrolled 

5  in  the  health  benefit  plan  of  one  employer. 

6  SEC.  303.  DEFINITIONS. 


7  In  this  title: 

8  (1)  Child. — The  term  "child"  means,  with  re- 

9  spect  to  an  employee,  an  individual — 

10  (A)  who  (i)  is  under  18  years  of  age,  (ii)  is 

11  under  23  years  of  age  and  a  full-time  student,  or 

12  (hi)  is  an  unmarried,  dependent  child,  regardless 

13  of  age,  who  is  incapable  of  self-support  because  of 

14  mental  or  physical  disability  which  existed  before 

15  age  22;  and 

16  (B)(i)  who  is  the  biological,  adopted,  or  foster 

17  child  of  the  employee  or  the  employee's  spouse, 

18  (ii)  who  is  the  legal  ward  of  the  employee  or 

19  the  employee's  spouse,  or 

20  (hi)  with  respect  to  whom  the  employee  or 

21  employee's  spouse,  stands  in  loco  parentis  during 

22  the  course  of  an  adoption  application. 

23  (2)  Effective  date  of  this  title. — The  term 

24  "effective  date  of  this  title"  means  January  1  of  the 
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1  second  year  that  begins  after  the  date  of  the  enactment 

2  of  this  Act. 

3  (3)  Employee. — 

4  (A)  In  geneeal. — Except  as  otherwise  pro- 

5  vided  in  this  paragraph,  the  term  "employee" 

6  means,  with  respect  to  an  employer,  an  individual 

7  who  normally  performs  on  a  monthly  basis  17  Vz 

8  hours  of  service  per  week  for  that  employer. 

9  (B)  Handicapped  woekees. — The  term 
10  "employee"  does  not  include  an  individual  de- 
ll scribed  in  section  14(c)  of  the  Fair  Labor  Stand- 

12  ards  Act  of  1938  (29  U.S.C.  214(c)). 

13  (C)  Ceetain  employees. — The  term  "em- 

14  ployee"  means,  with  respect  to  an  employer  de- 

15  scribed  in  section  3(37)  of  the  Employee  Retire- 

16  ment  Income  Security  Act  of  1974  (29  U.S.C. 

17  1002(37)),  an  individual  who  performs — 

18  (i)  17V2  hours  of  service  per  week  for 

19  the  employer;  or 

20  (ii)  an  equivalent  amount  of  service 

21  during  a  1-,  3-,  or  6-month  period  for  the 

22  employer,  as  determined  under  regulations 

23  issued  by  the  Secretary. 

24  (D)  Less-than-full-time  employee  de- 

25  fined. — The  term  "less-than-full-time  employee" 
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1  means,  with  respect  to  an  employer,  an  employee 

2  who  normally  performs  on  a  monthly  basis  less 

3  than  25  hours  of  service  per  week  for  that 

4  employer. 

5  (E)  Consultants  and  contractors. — 

6  The  term  ' 'employee"  shall  include  an  individual 

7  who  is  a  consultant  or  contractor  of  an  employer 

8  if  the  Secretary  determines  that  the  consulting  ar- 

9  rangement  or  contract  was  entered  into  to  avoid 

10  the  requirements  of  this  title. 

11  (4)  Employer. — 

12  (A)  In  general. — Except  as  otherwise  pro- 

13  vided  in  this  paragraph,  the  term  "employer" 

14  means — 

15  (i)  an  employer  that  is  required  to  pay 

16  the  individuals  it  employs  the  minimum  wage 

17  prescribed  by  section  6  of  the  Fair  Labor 

18  Standards  Act  of  1938  (29  U.S.C.  206)  (or 

19  would  be  required  to  pay  such  wage  but  for 

20  the  dollar  volume  standards  prescribed  in 

21  section  3(s)  of  such  Act  (29  U.S.C.  203(s))  or 

22  the  exemptions  prescribed  in  section  13(a)  of 

23  such  Act  (29  U.S.C.  213(a)));  and 
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1  (ii)  any  State  or  political  subdivision 

2  thereof,  or  any  agency  or  instrumentality 

3  thereof. 

4  (B)  Domestic  service  employers. — The 

5  term  " employer"  shall  not  include  an  employer 

6  that  is  required  to  pay  the  individuals  it  employs 

7  the  minimum  wage  prescribed  by  section  6(f)  of 

8  the  Fair  Labor  Standards  Act  of  1938  (29  U.S.C. 

9  206(f))  (or  would  be  required  to  pay  the  minimum 

10  wage  prescribed  by  section  6  of  such  Act  but  for 

11  section    13(a)(15)    of    such    Act    (29  U.S.C. 

12  213(a)(15)). 

13  (C)  Owner-operators. — An  owner-opera- 

14  tor  of  a  business  shall  be  considered  to  be  both  an 

15  employer  and  employee  with  respect  to  himself  or 

16  herself  if  the  owner-operator  has  one  or  more  em- 

17  ployees  who  are  required  to  be  enrolled  under  a 

18  health  benefit  plan  of  the  owner-operator. 

19  (D)  Small  and  large  employer. — The 

20  term  "small  employer"  means,  with  respect  to  a 

21  calendar  year,  an  employer  that  normally  employs 

22  fewer  than  26  employees  on  a  typical  business 

23  day  during  the  calendar  year,  and  the  term  "large 

24  employer"  means  an  employer  that  is  not  a  small 

25  employer. 
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1  (E)  Application  of  conteolled  geoup 

2  eules. — Section  607(4)  of  the  Employee  Retire- 

3  ment  Income  Security  Act  of  1974  (29  U.S.C. 

4  1167(4))  shall  apply  in  the  determination  under 

5  this  title  of  whether  an  employer  is  a  large  or 

6  small  employer  and  the  number  of  employees  an 

7  employer  normally  employs. 

8  (5)  Family  and  family  membee. — The  terms 

9  "family"  and  "family  member"  mean,  with  respect  to 

10  an  employee,  the  employee's  spouse  and  children. 

11  (6)  Health  benefit  plan. — The  term  "health 

12  benefit  plan"  means  an  employee  welfare  benefit  plan 

13  (as  defined  in  section  3(1)  of  the  Employee  Retirement 

14  Income  Security  Act  of  1974  (29  U.S.C.  1002(1)) 

15  that— 

16  (A)  provides  medical  care  to  participants  or 

17  beneficiaries  directly  or  through  insurance,  reim- 

18  bursement,  or  otherwise;  and 

19  (B)  meets  the  requirements  of  section  311. 

20  (7)  Health  insueance  eegion. — The  term 

21  "health  insurance  region"  means  such  a  region  desig- 

22  nated  under  section  321. 

23  (8)  Insueee. — The  term  "insurer"  means  an 

24  entity  qualified  under  the  law  of  a  State  to  offer  insur- 

25  ance  or  provide  health  benefits  in  that  State. 


•HR  1845  IH 


17 

1  (9)  Mental  disorder. — The  term  "mental  dis- 

2  order"  has  the  same  meaning  given  such  term  in  the 

3  International  Classification  of  Diseases,  9th  Revision, 

4  Clinical  Modification. 

5  (10)  Nongovernmental  employer. — The  term 

6  "nongovernmental  employer"  means  an  employer  not 

7  described  in  paragraph  (4)(A)(ii). 

8  (11)  Physician  services. — The  term  "physician 

9  services"  means  professional  medical  services  lawfully 

10  provided  by  a  physician  under  State  medical  practice 

11  acts,  and  includes  professional  services  provided  by  a 

12  dentist  or  a  licensed  advanced-practice  nurse  acting 

13  within  the  scope  of  their  practices  (as  determined  under 

14  State  law)  if  such  services  would  be  treated  as  physi- 

15  cian  services  if  furnished  by  a  physician. 

16  (12)  Regional  insurer. — The  term  "regional 

17  insurer"  means  an  insurer  or  group  of  insurers  certified 

18  as  a  regional  insurer  under  section  322. 

19  (13)  Secretary. — The  term  "Secretary"  means 

20  the  Secretary  of  Health  and  Human  Services. 

21  (14)  State.— The  term  "State"  includes  the  Dis- 

22  trict  of  Columbia  and,  except  for  purposes  of  paragraph 

23  (8),  also  includes  Puerto  Rico,  the  Northern  Mariana 

24  Islands,   the  Virgin  Islands,   Guam,   and  American 

25  Samoa. 
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1  (15)  Tailoeed  health  benefit  plan. — 

2  (A)    In    geneeal. — The    term  "tailored 

3  health  benefit  plan"  means  a  plan  that — 

4  (i)  but  for  subparagraph  (B),  would  be 

5  health  benefit  plan,  and 

6  (ii)  has  an  actuarial  value  of  benefits  (as 

7  defined  in  section  311(b)(8))  at  least  equiva- 

8  lent  to  V2  of  the  actuarial  value  of  benefits 

9  otherwise  required  of  a  health  benefit  plan. 

10  (B)  Limitation  on  seevices. — A  tailored 

11  health  benefit  plan  may,  in  accordance  with  regu- 

12  lations  of  the  Secretary,  limit  the  scope  and  dura- 

13  tion  of  services  but  only  in  a  manner  that  empha- 

14  sizes  coverage  of  ambulatory  services. 

15  Subtitle  B — Requirements  for  Health 

16  Benefit  Plans 

17  SEC.  311.  GENERAL  REQUIREMENTS;  PERMITTING  ACTUARI- 

18  ALLY  EQUIVALENT  PLANS. 

19  (a)  Geneeal  Requieements. — Subject  to  subsections 

20  (b)  and  (c),  in  order  for  a  health  benefit  plan  to  meet  the 

21  requirements  of  this  section,  the  plan  shall — 

22  (1)  provide  benefits  for  items  and  services  in  ac- 

23  cordance  with  section  312; 

24  (2)  provide  coverage  of  employees  and  family  en- 

25  rolled  in  the  plan  in  accordance  with  section  313;  and 
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1  (3)  provide  for  premiums,   deductibles,  copay- 

2  merits,  and  coinsurance  in  accordance  with  section 

3  314. 

4  (b)  Actuarially  Equivalent  Plans  Permitted. — 

5  (1)  Variations  in  premiums,  deductibles, 

6  and  cost-sharing. — A  health  benefit  plan  also  meets 

7  the  requirements  of  this  section  notwithstanding  that  it 

8  does  not  meet  one  or  more  requirements  of  section  314 

9  (relating  to  premiums,  deductibles,  copayments,  coin- 

10  surance,  and  limit  on  out-of-pocket  expenses),  other 

11  than  the  requirement  of  section  314(b)(2)(A),  if  the  ac- 

12  tuarial  value  of  benefits  under  the  plan  (as  defined  in 

13  paragraph  (8))  is  not  less  than  the  equivalent  of  the  ac- 

14  tuarial  value  of  benefits  under  the  plan  that  would 

15  have  applied  if  the  plan  met  the  requirements  described 

16  in  subsection  (a). 

17  (2)  Minimum  requirements. — Nothing  in  this 

18  subsection  shall  be  construed  as  not  requiring  each 

19  plan — 

20  (A)  to  meet  the  requirements  of  sections 

21  312(a)(4)  and  313;  or 

22  (B)  to  establish  a  limit  on  out-of-pocket  ex- 

23  penses  under  section  314(d),  except  that  this  sub- 

24  paragraph  shall  not  be  construed  to  require  the 
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1  establishment  of  the  out-of-pocket  limit  described 

2  in  section  314(d)(5)(B). 

3  (3)  Mental  health  benefits. — Notwithstand- 

4  ing  any  other  provision  of  law,  a  health  benefit  plan 

5  may  meet  the  requirements  of  section  312(a)(5)  by  in- 

6  eluding  payment  for  any  combination  of  benefits  speci- 

7  fied  in  subparagraphs  (A)  and  (B)  of  such  section  if  the 

8  plan  includes  payment  for — 

9  (A)  benefits  the  value  of  which  is  at  least  ac- 

10  tuarially  equivalent  to  the  value  of  the  benefits  for 

11  which  payment  is  otherwise  required  under  such 

12  subparagraphs;  and 

13  (B)  both  types  of  benefits  described  in  each 

14  of  such  subparagraphs. 

15  (4)  Advisoey  boaed. — 

16  (A)  Establishment. — The  Secretary  shall 

17  establish  an  Advisory  Board  to  advise  the  Secre- 

18  tary  on  the  development  of  actuarial  equivalency 

19  standards  and  such  other  matters  relating  to  the 

20  administration  of  this  title  as  the  Secretary  or  the 

21  Board  considers  appropriate. 

22  (B)   Membeeship.— The   Advisory  Board 

23  shall  consist  of  13  members  appointed  by  the  Sec- 

24  retary,  of  whom — 
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1  (i)  four  members  shall  be  representatives 

2  of  employers,  who  shall  be  experienced  in 

3  the    administration   of   and  knowledgeable 

4  about  health  insurance  and  actively  engaged 

5  in  the  management  or  design  of  health  insur- 

6  ance  programs,  of  which — 

7  (I)  two  members  shall  be  repre- 

8  sentatives  of  large  businesses;  and 

9  (II)  two  members  shall  be  repre- 

10  sentatives  of  small  businesses; 

11  (ii)  two  members  shall  be  representa- 

12  tives  of  labor  organizations,  who  shall  pos- 

13  sess  the  qualifications  described  in  clause  (i); 

14  (hi)  two  members  shall  be  representa- 

15  tives  of  the  insurance  industry,  at  least  one 

16  of  whom  shall  be  knowledgeable  about  small 

17  group  policies; 

18  (iv)  two  members  shall  be  actuaries, 

19  who  shall  be  experienced  in  the  administra- 

20  tion  of  and  knowledgeable  about  health  in- 

21  surance  programs;  and 

22  (v)  three  members  shall  be  representa- 

23  tives  of  the  general  public  not  described  in 

24  clauses  (i)  through  (iv). 
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1  (C)  Terms. — Each  member  of  the  Advisory 

2  Board  shall  serve  for  a  term  of  4  years,  except 

3  that  members  first  appointed  shall  serve  for  stag- 

4  gered  terms,  as  designated  by  the  Secretary.  A 

5  member  may  serve  on  the  Board  after  the  expira- 

6  tion  of  the  term  of  the  member  until  a  successor 

7  has  taken  office  as  a  member  of  the  Board. 

8  (D)  Compensation. — The  members  of  the 

9  Advisory  Board  may  be  allowed  travel  expenses, 

10  including  per  diem  in  lieu  of  subsistence,  as  au- 

11  thorized  by  section  5703  of  title  5,  United  States 

12  Code,  while  away  from  their  homes  or  regular 

13  places  of  business,  for  each  day  (including  travel 

14  time)  during  which  they  are  attending  meetings  or 

15  conferences  of  the  Advisory  Board  or  otherwise 

16  engaged  in  the  business  of  the  Board. 

17  (E)  Development  of  actuarial  equiva- 

18  lency  variations. — Not  later  than  6  months 

19  before  the  effective  date  of  this  title,  the  Advisory 

20  Board    shall    develop    and    transmit    to  the 

2 1  Secretary — 

22  (i)  at  least  three  model  health  plans 

23  each  with  an  actuarial  value  of  benefits  that 

24  is  equivalent  to  the  actuarial  value  of  bene- 
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1  fits  of  a  minimum  plan  (as  defined  in  para- 

2  graph  (9)); 

3  (ii)  a  table  of  actuarial  equivalency  de- 

4  scribing   permitted   expansions   in  covered 

5  services  and  variations  in  copayments,  de- 

6  ductibles,  limits  on  out-of-pocket  expenses, 

7  and  an  employer's  share  of  the  premium  or 

8  premiums  under  a  health  plan,  as  a  percent- 

9  age  increase  or  decrease  in  the  actuarial 

10  value  of  the  minimum  plan,  with  the  table 

11  describing  as  many  expansions  and  variations 

12  as  practicable  in  order  to  facilitate  compli- 

13  ance  with  this  section;  and 

14  (iii)  recommendations  for  procedures  to 

15  facilitate  the  process  by  which  an  employer 

16  may  certify  actuarial  equivalency  for  plan 

17  variations  not  provided  in  the  model  health 

18  plans  or  the  table  of  actuarial  equivalency 

19  and  for  the  certification  of  multiple  plans  of- 

20  fered  by  the  same  employer. 

21  (F)  Review  of  changes. — The  Advisory 

22  Board  shall  review  proposed  changes  to  the  mini- 

23  mum  benefit  package  required  of  health  benefit 

24  plans  and  transmit  a  cost  benefit  analysis  of  such 
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1  changes,  along  with  recommendations,  to  Con- 

2  gress  and  the  Secretary. 

3  (5)  Table  of  actuarial  equivalency. — The 

4  Secretary  shall  publish,  at  least  3  months  prior  to  the 

5  effective  date  of  this  title,  a  table  that  specifies  the  per- 

6  centage  increase  or  decrease  in  the  actuarial  value  of 

7  benefits  under  a  health  benefit  plan  providing  only  the 

8  required  benefits  resulting  from  variations  in  covered 

9  services,  copayments,  deductibles,  limits  on  out-of- 

10  pocket  expenses,  and  an  employer's  share  of  the  premi- 

11  um  or  premiums  under  a  health  benefit  plan.  The  table 

12  shall  describe  as  many  variations  as  feasible.  In  devel- 

13  oping  the  table,  the  Secretary  shall  consider  the  recom- 

14  mendations  of  the  Advisory  Board  established  in  para- 

15  graph  (4). 

16  (6)  Compliance  with  fiduciary  duties. — In 

17  the  case  of  health  benefit  plan  variations  for  which  rel- 

18  ative  actuarial  values  are  not  expressly  provided  for  in 

19  the  table  published  under  paragraph  (5)  or  in  the  case 

20  of  variations  in  which  one  or  more  elements  of  covered 

21  services,  copayments,  deductibles,  and  limits  on  out-of- 

22  pocket  expenses  are  given  a  relative  actuarial  value  by 

23  the  plan  administrator  that  is  different  from  that  pro- 

24  vided  by  such  table,  the  plan  shall  not  be  considered 

25  out  of  compliance  with  this  section — 
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1  (A)  if,  under  a  process  consistent  with  the 

2  duties  of  a  fiduciary  under  part  4  of  title  I  of  the 

3  Employee  Retirement  Income  Security  Act  of 

4  1974,  it  is  established  that,  and  an  actuary  meet- 

5  ing  credentials  established  by  the  American  Acad- 

6  emy  of  Actuaries  or  by  the  Secretary  has  certified 

7  that,  the  actuarial  value  of  the  benefits  of  the  plan 

8  is  at  least  equivalent  to  the  actuarial  value  of  the 

9  benefits  of  a  minimum  plan;  and 

10  (B)  until  and  unless  the  Secretary  has  deter- 

11  mined  that  such  variations  are  not  in  compliance 

12  with  the  requirements  of  this  section. 

13  (7)  Multiple  plans. — In  the  case  of  an  employ- 

14  er  that  has  a  health  benefit  plan  that  meets  the  re- 

15  quirements  of  paragraph  (6)(A)  or  is  otherwise  deter- 

16  mined  to  have  an  actuarial  value  of  benefits  that  is  at 

17  least  equivalent  to  the  actuarial  value  of  a  minimum 

18  plan,    the    Secretary   shall   establish   by  regulation 

19  streamlined  procedures  for  the  approval  of  additional 

20  health  benefit  plans  the  actuarial  value  of  the  benefits 

21  of  which  is  at  least  equivalent  to  the  actuarial  value  of 

22  the  benefits  of  the  approved  health  benefit  plan. 

23  (8)  Actuarial  value  of  benefits  defined. — 

24  For  purposes  of  this  subsection,  a  plan's  "actuarial 

25  value  of  benefits"  is  the  amount  by  which  the  total  of 
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1  the  amounts  payable  as  benefits  under  the  plan  exceeds 

2  the  amount  of  the  premiums,  deductibles,  copayments, 

3  and  coinsurance  payable  by  the  employee  under  the 

4  plan,  as  determined  on  an  actuarial  basis  per  enrollee 

5  for  a  plan  year. 

6  (9)  Minimum  plan  defined. — For  purposes  of 

7  this  subsection,  the  term  "minimum  plan"  means  a 

8  health  benefit  plan  that  only  provides  the  minimum 

9  benefits  required  under  this  title. 

10  (c)  New  Small  Businesses. — In  the  case  of  a  small 


11  employer  that  normally  employs  10  or  fewer  employees  on  a 

12  typical  business  day  during  a  year  and  that  has  been  an  em- 

13  ployer  for  2  or  fewer  years,  the  employer  may  meet  the  re- 

14  quirements  of  this  section  by  means  of  enrollment  in  a  tai- 

15  lored  health  benefit  plan  (as  defined  in  section  303(15)), 

16  rather  than  a  health  benefit  plan. 

17  SEC.  312.  REQUIREMENTS  RELATING  TO  COVERED  ITEMS  AND 


18  SERVICES. 

19  (a)  In  geneeal. — Except  as  otherwise  provided  in  this 

20  section,  a  health  benefit  plan  shall  include  payment  for — 

21  (1)  inpatient  and  outpatient  hospital  care,  except 

22  that  treatment  for  a  mental  disorder  is  subject  to  the 

23  special  limitations  described  in  paragraph  (5)(A); 

24  (2)  inpatient  and  outpatient  physician  services, 

25  except  that  psychotherapy  or  counseling  for  a  mental 
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1  disorder  is  subject  to  the  special  limitations  described 

2  in  paragraph  (5)(B); 

3  (3)  diagnostic  and  screening  tests; 

4  (4)  prenatal  care  and  well-baby  care  provided  to 

5  children  who  are  1  year  of  age  or  younger;  and 

6  (5)(A)  inpatient  hospital  care  for  a  mental  disorder 

7  for  not  less  than  45  days  per  year,  except  that  days  of 

8  inpatient  care  may  be  substituted  for  days  of  partial 

9  hospitalization  according  to  a  ratio  established  by  the 

10  Secretary;  and 

11  (B)  outpatient  psychotherapy  and  counseling  for  a 

12  mental  disorder  for  not  less  than  20  visits  per  year 

13  provided  by  a  provider  who  is  acting  within  the  scope 

14  of  State  law  and  who — 

15  (i)  is  a  physician;  or 

16  (ii)    meets    the    standards    of  subsection 

17  (g)(2)(B)  and  is  a  duly  licensed  or  certified  clinical 

18  psychologist  or  a  duly  licensed  or  certified  clinical 

19  social  worker,  or  a  duly  licensed  or  certified 

20  equivalent  mental  health  professional,  or  a  clinic 

21  or  center  providing  duly  licensed  or  certified 

22  mental  health  services. 

23  (b)  Exceptions. — Subsection  (a)  shall  not  be  construed 


24  as  requiring  a  plan  to  include  payment  for — 
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1  (1)  items  and  services  that  are  not  medically  nec- 

2  essary; 

3  (2)  routine  physical  examinations  or  preventive 

4  care  (other  than  prenatal  care  and  well-baby  care  cov- 

5  ered  under  subsection  (a)(4));  or 

6  (3)  experimental  services  and  procedures. 

7  (c)  Amount,  Scope,  and  Dueation  of  Ceetain 


8  Benefits. — Except  as  provided  in  subsection  (b),  a  health 

9  benefit  plan  shall  place  no  limits  on  the  amount,  scope,  or 

10  duration  of  benefits  described  in  paragraphs  (1)  through  (3)  of 

11  subsection  (a). 

12  (d)  Amount,  Scope,  and  Dueation  of  Peenatal 

13  Caee  and  Well-Baby  Caee. — A  health  benefit  plan  may 

14  limit  the  amount,  scope,  and  duration  of  prenatal  care  and 

15  well-baby  care  described  in  subsection  (a)(4)  pursuant  to  reg- 

16  ulations  of  the  Secretary  specifying  the  amount,  scope,  and 

17  duration  of  such  care.  The  Secretary  shall  develop  such  regu- 

18  lations  after  consultation  with  appropriate  medical  experts. 


19  (e)  Limitations. — 

20  (1)  Panels  and  managed  caee  systems. — 

21  Nothing  in  this  Act  shall  prohibit  a  health  benefit  plan 

22  from  providing  benefits  for  the  items  and  services  de- 

23  scribed  in  this  section  through  a  panel  or  other  form  of 

24  managed  care  system,  and  from  selecting  particular 

25  health  care  providers  or  types,  classes,  or  categories  of 
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1  health  care  providers  to  participate  in  such  panel  or 

2  managed  care  system.  Such  panel  or  managed  care 

3  system  shall  provide,  in  accordance  with  regulations 

4  issued  by  the  Secretary,  reasonable  access  to  care  by 

5  plan  enrollees. 

6  (2)  Different  levels  of  payments. — Nothing 

7  in  this  Act  shall  prohibit  a  health  benefit  plan  from  es- 

8  tablishing  a  different  level  of  payments  for  reimburse- 

9  ment  for  different  health  care  providers  furnishing  the 

10  benefits  for  the  items  and  services  described  in  this 

1 1  section. 

12  (3)  Health  caee  providers. — Nothing  in  this 

13  Act  shall  be  construed  to  require  a  health  benefit  plan 

14  to  utilize  any  health  care  provider  (or  type,  class,  or 

15  category  of  health  care  provider)  to  provide  benefits  for 

16  the  items  and  services  described  in  this  section  that 

17  were  provided  by  the  plan  before  the  effective  date  of 

18  this  title,  other  than  the  health  care  providers  being 

19  utilized  by  the  health  benefit  plan  on  such  effective 

20  date,  except  that  this  paragraph  shall  not  apply  to  duly 

21  licensed  or  certified  clinical  psychologists  (acting  within 

22  the  scope  of  State  law)  after  the  end  of  the  5-year 

23  period  beginning  on  the  effective  date  of  this  title.  The 

24  previous  sentence  shall  not  apply  to  health  benefit 

25  plans  offered  by  regional  insurers  under  subtitle  C. 
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1  (4)  Denial  of  payment  to  excluded  peovid- 

2  EES. — Nothing  in  this  Act  shall  require  a  health  bene- 

3  fit  plan  to  make  payment  to  any  health  care  provider 

4  that  is  excluded  from  participation  in  any  Federal 

5  health  care  program. 

6  (f)  Basis  of  Payment  May  Diffee  feom  Actual 

7  Chaeges. — The  requirement  of  payment  for  services  de- 

8  scribed  in  subsection  (a)  shall  not  prevent  an  insurer  from 

9  establishing  a  fee  schedule  or  other  basis  of  payment  that  is 

10  different  from  actual  charges,  but  only  if  such  fee  schedule  or 

11  other  basis  provides,  pursuant  to  regulations  of  the  Secretary, 

12  for  payment  at  a  level  sufficient  to  achieve  adequate  access  to 

13  services  covered  by  the  plan  without  additional  out-of-pocket 

14  expenses  for  the  covered  service  (but  for  copayments  and  de- 

15  ductibles  permitted  under  section  314). 

16  (g)  Mental  Health  Caee. — 

17  (1)  Inpatient  caee. — With  respect  to  inpatient 

18  hospital  care  described  in  subsection  (a)(5)(A),  subject 

19  to  the  provisions  of  subsection  (e),  such  care  shall  in- 

20  elude  reimbursement  for  professional  care,  provided  to 

21  the  individual  while  receiving  such  inpatient  care,  pro- 

22  vided  by  a  physician  or  duly  licensed  or  certified  clini- 

23  cal  psychologist  operating  within  the  scope  of  practice 

24  of  the  physician  or  psychologist,  as  determined  under 

25  State  law.  Nothing  in  this  subsection  shall  be  con- 
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1  strued  to  modify  hospital  practices  with  regard  to  scope 

2  of  practice,  admitting  privileges,  or  billing  arrange- 

3  ments. 

4  (2)  Outpatient  care. — 

5  (A)  Use  of  providers. — With  respect  to 

6  outpatient  psychotherapy  described  in  subsection 

7  (a)(5)(B)  and  subject  to  the  provisions  of  subsec- 

8  tion  (e),  a  health  benefit  plan  which  provided  ben- 

9  efits  with  respect  to  outpatient  psychotherapy 

10  before  January  1,  1989,  is  not  required  under 

11  subsection  (a)(5)(B)  to  provide  benefits  for  outpa- 

12  tient  psychotherapy  provided  by  any  health  care 

13  provider  (or  type,  class,  or  category  of  health  care 

14  provider  described  in  subsection  (a)(5)(B)(ii),  other 

15  than  physicians  or  duly  licensed  or  certified  clini- 

16  cal  psychologists),  other  than  health  care  provid- 

17  ers  being  utilized  by  the  plan  on  January  1,  1989. 

18  (B)   Standards   for   certain  provid- 

19  ers. — The   Secretary  shall  establish  standards 

20  that  providers  referred  to  in  subsection  (a)(5)(B)(ii) 

21  must  meet  to  be  eligible  for  payment  under  a 

22  health  benefit  plan. 
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1  SEC.  313.  REQUIREMENTS  RELATING  TO  TIMING  OF  COVER- 

2  AGE  AND  PROHIBITION  OF  PREEXISTING  CON- 

3  DITION  LIMITATIONS. 

4  (a)  Date  of  Initial  Coveeage. — In  the  case  of  an 

5  employee  (and  family  members)  enrolled  under  a  health  bene- 

6  fit  plan  provided  by  an  employer,  the  coverage  under  the  plan 

7  must  begin  not  later  than  the  latest  of  the  following: 

8  (1)  30  days  after  the  day  on  which  the  employee 

9  first  performs  an  hour  of  service  as  an  employee  of  that 

10  employer. 

11  (2)  The  first  day  on  which  the  employer  is  re- 

12  quired  to  meet  the  requirements  of  this  title. 

13  (3)  In  the  case  of  an  employer  which  maintains  or 

14  contributes    to    a    plan    referred    to    in  section 

15  301(b)(2)(C)— 

16  (A)  90  days  after  the  date  on  which  the  em- 

17  ployee  first  performs  an  hour  of  plan-covered 

18  service  as  an  employee  of  the  employer,  except 

19  that  if  the  initial  waiting  period  is  longer  than  30 

20  days,  coverage  under  the  plan  shall  continue  for 

21  an  equivalent  period  after  the  last  day  on  which 

22  the  employee  performs  an  hour  of  plan-covered 

23  service  as  an  employee  of  the  employer;  or 

24  (B)  180  days  after  the  day  on  which  the  em- 

25  ployee  first  performs  an  hour  of  plan-covered 

26  service,  except  that  if  the  initial  waiting  period  is 
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1  longer  than  30  days,  coverage  under  the  plan 

2  shall  continue  for  an  equivalent  period  after  the 

3  last  day  on  which  the  employee  performs  an  hour 

4  of  plan-covered  service. 

5  (4)  In  the  case  of  a  child,  coverage  applies  for  any 

6  period  during  which  the  employee  who  is  the  child's 

7  parent  is  covered  (subject  to  section  302(b)). 

8  (b)  Peohibition  of  Pee-existing  Condition  Peo- 


9  visions. — A  health  benefit  plan  may  not  exclude  or  other- 

10  wise  limit  any  individual  from  coverage  under  the  plan  on  the 

11  basis  that  the  individual  has  (or  at  any  time  has  had)  any 

12  disease,  disorder,  or  condition. 


13  (c)  Right  to  Waive  Eneollment. — 

14  (1)  Less-than-full-time  employees  with  in- 

15  ceeased  peemiums. — In  the  case  of  a  less-than-full- 

16  time  employee  who  is  subject  to,  and  is  charged,  an  in- 

17  creased  premium  under  section  314(b)(5),  the  employee 

18  may,  notwithstanding  any  other  provision  of  this  title, 

19  waive  enrollment  under  this  title.  Such  waiver  shall  be 

20  exercised  in  such  form  and  manner  as  the  Secretary 

21  shall  specify  and  shall  terminate  upon  the  employee  no 

22  longer  being  subject  to,  and  charged,  such  an  increased 

23  premium. 

24  (2)    Employee    conteibution    to  public 

25  plan. — In  the  case  of  a  less-than-full-time  employee 
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1  who  waives  enrollment  under  paragraph  (1),  the  em- 

2  ployer  is  required,  in  a  manner  specified  by  the  Secre- 

3  tary,  to  make  a  payment  to  the  State  or  other  entity 

4  providing  health  benefits  under  the  program  established 

5  by  the  amendments  made  by  title  IV  of  this  Act  equal 

6  to  the  minimum  amount  the  employer  would  have 

7  made  towards  the  health  care  costs  of  the  employee  if 

8  the  employee  had  not  waived  such  enrollment.  Such 

9  payments  shall  be  credited  towards  Federal  expendi- 

10  tures  required  to  carry  out  such  program. 

1 1  SEC.  314.  REQUIREMENTS  RELATING  TO  PREMIUMS,  DEDUCTI- 

12  BLES,  COPAYMENTS,  COINSURANCE,  AND  LIMIT 

13  ON  OUT-OF-POCKET  EXPENSES. 

14  (a)  Eneollee  Cost-Sharing  Permitted. — A  health 


15  benefit  plan  may  require  an  enrollee  to  pay  for  premiums, 

16  deductibles,  copayments,  and  coinsurance  amounts  for  cover- 

17  age  under  the  plan,  but  only  if  the  premiums,  deductibles, 

18  copayments,  and  coinsurance  do  not  exceed  the  limitations 

19  imposed  under  this  section. 


20  (b)  Limitation  on  Premiums. — 

21  (1)  Monthly  premium  limited  to  20  per- 

22  cent  of  actuarial  rate. — 

23  (A)  In  general. — Subject  to  paragraph  (5), 

24  a  health  benefit  plan  may  not  require  an  employee 

25  to  pay  a  premium — 
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1  (i)  for  coverage  for  a  period  of  longer 

2  than  one  month;  or 

3  (ii)  the  amount  of  which  on  a  monthly 

4  basis  exceeds  20  percent  of  the  monthly  ac- 

5  tuarial  rate  defined  under  subparagraph  (B). 

6  (B)    Monthly    actuarial    eate  de- 

7  fined. — For  purposes  of  this  subsection,  the  term 

8  "monthly  actuarial  rate"  means,  with  respect  to  a 

9  health  benefit  plan  in  a  plan  year,  the  average 

10  monthly  per  enrollee  amount  that  the  employer 

11  providing  the  plan  estimates,  for  enrollees  under 

12  the  plan  during  the  year,  would  be  necessary  to 

13  pay  for  the  total  benefits  required  under  the  plan 

14  (including  administrative  costs  for  the  provision  of 

15  such  benefits  and  an  appropriate  amount  for  a 

16  contingency  margin)  during  the  year. 

17  (C)  Application  on  basis  of  family 

18  status. — For  purposes   of   this   paragraph,  a 

19  health  benefits  plan  may  provide  for  the  premium 

20  to  be  applied,  and  the  monthly  actuarial  rate  to  be 

21  computed — 

22  (i)  separately  for  employees  who  have 

23  family  members  covered  under  the  plan  and 

24  for  employees  who  do  not  have  family  mem- 

25  bers  covered  under  the  plan,  and 
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1  (ii)  with  respect  to  employees  with  such 

2  covered  family  members,  separately  (I)  for 

3  employees  who  have  a  covered  spouse  and 

4  one  or  more  covered  children,  (II)  for  em- 

5  ployees  who  have  a  covered  spouse  but  no 

6  covered  children,  and  (ILL)  for  employees 

7  who  do  not  have  a  covered  spouse  but  have 

8  one  or  more  covered  children. 

9  (D)  Adjustment  foe  coveeed  spouse 

10  with  othee  coveeage. — For  purposes  of  this 

11  paragraph,  if  a  health  benefit  plan  charges  an  em- 

12  ployee  for  a  share  of  the  premium,  the  plan  shall 

13  establish  a  separate  premium  category  (or  catego- 

14  ries)  for  family  coverage  in  the  case  of  a  covered 

15  spouse  who  is  receiving  primary  health  insurance 

16  coverage  from  another  health  benefit  plan.  The 

17  premium  for  such  categories  shall  be  established 

18  based  on  actual  or  projected  plan  experience  or 

19  according    to    a    formula    established    by  the 

20  Secretary. 

21  (E)  Adjustment  of  peemiums  foe  em- 

22  PLOYED    EETIEEES    UNDEE    HEALTH  BENEFIT 

23  plans.— If  an  employer  provides  a  health  benefit 

24  plan  with  respect  to  retirees  and  the  plan  charges 

25  a  retiree  for  a  share  of  the  premium  of  the  plan, 
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1  in  the  case  of  such  a  retiree  who  is  enrolled  as  an 

2  employee  (or  dependent)  under  a  health  benefit 

3  plan  under  this  title,  the  health  benefit  plan  with 

4  respect  to  the  retiree  must  provide  for  an  adjust- 

5  ment  of  the  amount  of  the  retiree's  premium  in 

6  order  to  take  into  account  the  reduction  in  health 

7  insurance  costs  resulting  from  such  coverage. 

8  (2)  NO  PEEMIUM  FOE  LOW  INCOME  EMPLOYEES 

9  FOR  AT  LEAST  1  HEALTH  BENEFIT  PLAN. — 

10  (A)  In  general. — Each  employer  with  an 

11  employee  whose  hourly  wage  rate  is  less  than  the 

12  hourly  wage  rate  specified  in  subparagraph  (B) 

13  shall  offer  each  such  employee  at  least  one  health 

14  benefit  plan  that  does  not  require  a  premium  for 

15  such  employee. 

16  (B)  Hourly  rate. — The  hourly  wage  rate 

17  specified  in  this  subparagraph  for  premiums  paid 

18  in  a  plan  year  beginning  in  a  calendar  year  is  125 

19  percent  of  the  minimum  wage  rate  prescribed  by 

20  section  6  of  the  Fair  Labor  Standards  Act  of 

21  1938  (29  U.S.C.  206)  for  that  year.  If  the  rate 

22  computed  under  the  previous  sentence  is  not  a 

23  multiple  of  1  cent  it  shall  be  rounded  to  the  next 

24  highest  multiple  of  1  cent. 
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1  (3)  Payment  of  peemiums. — An  employee  en- 

2  rolled  under  a  health  benefit  plan  is  liable  for  payment 

3  of  premiums  required  under  that  plan  in  accordance 

4  with  this  subsection. 

5  (4)  Withholding  peemitted. — No  provision  of 

6  State  law  shall  prevent  an  employer  of  an  employee 

7  enrolled  under  a  health  benefit  plan  established  under 

8  this  title  from  withholding  the  amount  of  any  premium 

9  due  by  the  employee  from  the  payroll  of  the  employee. 

10  (5)  Special  eule  foe  less-than-full-time 

11  employees. — In  the  case  of  a  less-than-full-time  em- 

12  ployee  (as  defined  in  section  303(2)(D))  who  is  not  de- 

13  scribed  in  paragraph  (2)(A),  a  health  benefit  plan  may 

14  require  the  employee  to  pay  a  premium  the  amount  of 

15  which  (on  a  monthly  basis)  does  not  exceed — 

16  (A)  100  percent,  minus 

17  (B)  80  percent,  multiplied  by  the  ratio  of  (i) 

18  the  average  number  of  hours  per  week  the  em- 

19  ployee  is  normally  employed  by  the  employer  in 

20  the  calendar  quarter  to  (ii)  25, 

21  of  the  monthly  actuarial  rate  (as  defined  in  paragraph 

22  (1)(B)). 

23  (c)  Limitation  on  Deductibles. — 

24  (1)  In  geneeal. — Except  as  permitted  under 

25  paragraph  (2),  a  health  benefit  plan  may  not  provide, 
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1 

for  benefits  provided  in  any  plan  year,  for  a  deductible 

2 

amount — 

3 

(A)  that  exceeds — 

4 

(i)  with  respect  to  benefits  payable  for 

5 

items  and  services  furnished  to  any  employee 

6 

with  no  family  member  enrolled  under  the 

7 

plan,  for  a  plan  year  beginning  in — 

8 

(I)  the  first  calendar  year  that 

9 

begins  more  than  1  year  after  the  date 

10 

of  the  enactment  of  this  Act,  $250;  or 

11 

(II)  for  a  subsequent  calendar  year, 

12 

the  limitation  of  deductions  specified  in 

13 

this  clause  for  the  previous  calendar 

14 

year  increased  by  the  percentage  in- 

15 

crease  in  the  consumer  price  index  for 

16 

all  urban  consumers  (United  States  city 

17 

average,  as  published  by  the  Bureau  of 

18 

Labor    Statistics)    for    the  12-month 

19 

period  ending  on  September  30  of  the 

20 

preceding  calendar  year;  and 

21 

(ii)  with  respect  to  benefits  payable  for 

22 

items  and  services  furnished  to  any  employee 

23 

with  a  family  member  enrolled  under  the 

24 

plan,  for  a  plan  year  beginning  in- — 
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1  (I)  the  first  calendar  year  that 

2  begins  more  than  1  year  after  the  date 

3  of  the  enactment  of  this  Act,  $500;  or 

4  (II)  for  a  subsequent  calendar  year, 

5  the  limitation  of  deductions  specified  in 

6  this  clause  for  the  previous  calendar 

7  year  increased  by  the  percentage  in- 

8  crease  in  the  consumer  price  index  for 

9  all  urban  consumers  (United  States  city 

10  average,  as  published  by  the  Bureau  of 

11  Labor    Statistics)    for    the  12-month 

12  period  ending  on  September  30  of  the 

13  preceding  calendar  year;  and 

14  (B)  for  prenatal  care  or  well-baby  care  de- 

15  scribed  in  section  312(a)(4). 

16  If  the  limitation  of  deductions  computed  under  subpara- 

17  graph  (A)(i)(II)  or  (A)(ii)flD  is  not  a  multiple  of  $10,  it 

18  should  be  rounded  to  the  next  highest  multiple  of  $10. 

19  (2)    Wage-kelated    deductible. — A  health 

20  benefit  plan  may  provide  for  any  other  deductible 

21  amount  instead  of  the  limitations  under — 

22  (A)  clause  (i)  of  paragraph  (1)(A),  so  long  as 

23  the  amount  does  not  exceed  (on  an  annualized 

24  basis)  1  percent  of  the  total  wages  paid  to  the 

25  employee  in  the  plan  year;  or 
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1  (B)  clause  (ii)  of  paragraph  (1)(A),  so  long  as 

2  the  amount  does  not  exceed  (on  an  annualized 

3  basis)  2  percent  of  the  total  wages  paid  to  the 

4  employee  in  the  plan  year. 

5  (d)  Limitation  on  Copayments  and  Coinsur- 

6  ance. — 

7  (1)  In  general. — Subject  to  paragraphs  (2) 

8  through  (4),  a  health  benefit  plan  may  not— 

9  (A)  require  payment  of  any  copayment  or  co- 

10  insurance  for  an  item  or  service  for  which  cover- 

11  age  is  required  by  this  title  in  an  amount  that 

12  exceeds  20  percent  of  the  cost  of  the  item  or 

13  service; 

14  (B)  require  payment  of  any  copayment  or  co- 

15  insurance  for  prenatal  care  or  well-baby  care  de- 

16  scribed  in  section  312(a)(4);  or 

17  (C)  require  payment  of  any  copayment  or  co- 

18  insurance  for  items  and  services  required  under 

19  section  312  furnished  in  a  plan  year  for  an  em- 

20  ployee  after  the  employee  has  incurred  out-of- 

21  pocket  expenses  under  the  plan  that  are  equal  to 

22  the  out-of-pocket  limit  (as  defined  in  paragraph 

23  (5)(B)). 

24  (2)  Exception  for  preferred  providers. — If 

25  a  health  benefit  plan  establishes  reasonable  classifica- 
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1  tions  of  participating  and  nonparticipating  providers  of 

2  items  and  services,  the  plan  may  require  payments  in 

3  excess  of  the  amount  permitted  under  paragraph  (1)  in 

4  the  case  of  items  and  services  furnished  by  nonpartici- 

5  pating  providers. 

6  (3)  Exception  foe  improper  utilization. — 

7  A  health  benefit  plan  may  provide  for  copayment  or 

8  coinsurance  in  excess  of  the  amount  permitted  under 

9  paragraph  (1)  for  any  item  or  service  that  an  individual 

10  obtains  without  complying  with  any  reasonable  proce- 

11  dures  established  by  the  plan  to  ensure  the  efficient 

12  and  appropriate  utilization  of  covered  services. 

13  (4)  Mental  health  care. — In  the  case  of  care 

14  provided  under  section  312(a)(5)(B),  a  health  benefit 

15  plan  may  not  require  payment  of  any  copayment  or  co- 

16  insurance  for  an  item  or  service  for  which  coverage  is 

17  required  by  this  title  in  an  amount  that  exceeds  50 

18  percent  of  the  cost  of  the  item  or  service. 

19  (5)  Limit  on  out-of-pocket  expenses. — 

20  (A)  Out-of-pocket  expenses  defined. — 

21  In  this  section,  the  term  "out-of-pocket  expenses" 

22  means,  with  respect  to  an  employee  in  a  plan 

23  year,  amounts  payable  under  the  plan  as  deducti- 

24  bles  and  coinsurance  with  respect  to  items  and 

25  services  provided  under  the  plan  and  furnished  in 
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1  the  plan  year  on  behalf  of  the  employee  and 

2  family  covered  under  the  plan. 

3  (B)  Out-of-pocket  limit  defined. — In 

4  this  section,  except  as  provided  in  subparagraph 

5  (C),  the  term  "out-of-pocket  limit"  means  for  a 

6  plan  year  beginning  in — 

7  (i)  the  first  calendar  year  that  begins 

8  more  than  1  year  after  the  effective  date  of 

9  this  title,  $3,000;  or 

10  (ii)  for  a  subsequent  calendar  year,  the 

11  out-of-pocket  limit  specified  in  this  subpara- 

12  graph  for  the  previous  calendar  year  in- 

13  creased  by  the  percentage  increase  in  the 

14  consumer  price  index  for  all  urban  consumers 

15  (United  States  city  average,  as  published  by 

16  the  Bureau  of  Labor  Statistics)  for  the  12- 

17  month  period  ending  on  September  30  of  the 

18  preceding  calendar  year. 

19  If  the  out-of-pocket  limit  computed  under  clause 

20  (ii)  is  not  a  multiple  of  $10,  it  should  be  rounded 

21  to  the  next  highest  multiple  of  $10. 

22  (C)  Alteenative  out-of-pocket 

23  limit. — A  health  benefit  plan  may  provide  for  an 

24  out-of-pocket  limit  other  than  that  defined  in  sub- 

25  paragraph  (B)  if,  for  a  plan  year  with  respect  to 
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1  an  employee  and  the  employee's  family,  the  limit 

2  does  not  exceed  (on  an  annualized  basis)  10  per- 

3  cent  of  the  total  wages  paid  to  the  employee  in 

4  the  plan  year. 

5  Subtitle  C — Certification  of  Regional 

6  Insurers 

7  SEC.  321.  DESIGNATION  OF  HEALTH  INSURANCE  REGIONS. 

8  The  Secretary  shall  designate  by  regulation  six,  seven, 

9  or  eight  health  insurance  regions  for  purposes  of  this  subtitle. 

10  SEC.  322.  PERIODIC  CERTIFICATION  OF  REGIONAL  INSURERS. 

11  (a)  In  Geneeal. — The  Secretary  shall  establish  proce- 


12  dures  for  the  periodic  certification  of  regional  insurers  for 

13  each  health  insurance  region.  Any  insurer  or  group  of  insur- 

14  ers  may  apply  to  be  certified  as  a  regional  insurer  for  a 

15  region.  Subject  to  subsections  (d)  and  (g),  each  insurer  or 

16  group  of  insurers  applying  to  be  certified  that  meets  the  eligi- 

17  bility  criteria  established  by  subsection  (b)  may  be  certified. 


18  (b)  Minimum  Eligibility  Standaeds  foe  Ceetifi- 

19  cation. — No  applicant  may  be  certified  as  a  regional  insurer 

20  unless  the  applicant — 

21  (1)  meets  minimum  standards  of  financial  stability 

22  established  by  the  Secretary; 

23  (2)  meets  minimum  standards  for  quality  and  type 

24  of  services  established  by  the  Secretary; 

25  (3)  meets  the  requirements  of  section  323; 
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1  (4)  agrees  to  enroll  any  group  in  the  region  apply- 

2  ing  for  enrollment  that  is  eligible  to  enroll  with  a  re- 

3  gional  insurer; 

4  (5)  agrees  to  offer  only  plans  and  plan  options  ap- 

5  proved  by  the  Secretary  to  organizations  required  to 

6  enroll  with  a  regional  insurer; 

7  (6)  agrees  that  if  it  offers  an  indemnity  plan  or 

8  managed-care  plan  (as  described  in  paragraphs  (1)  and 

9  (2)  of  section  323(b,  respectively))  within  the  region,  it 

10  will  also  make  at  least  two  such  indemnity  plans  or 

11  managed-care  plans,  respectively,  available  in  its  ca- 

12  pacity  as  regional  insurer;  and 

13  (7)  agrees  to  allow  its  offerings  to  be  listed  in  ma- 

14  terial  distributed  by  the  Secretary,  described  in  such 

15  form  as  the  Secretary  may  prescribe,  and  to  enroll  per- 

16  sons  who  wish  to  enroll  by  mail  by  accepting  a  com- 

17  pleted  form  to  be  contained  in  such  material. 

18  (c)  Applications. — No  insurer  or  group  of  insurers 


19  may  be  certified  as  a  regional  insurer  unless  it  submits  to  the 

20  Secretary  an  application  for  such  certification  in  such  form 

21  and  at  such  time  as  the  Secretary  prescribes.  Each  such  ap- 

22  plication  shall  include — 

23  (1)  specific  descriptions  of  each  of  the  health  bene- 

24  fit  plans  the  applicant  proposes  to  offer  under  section 

25  323(a)  as  a  regional  insurer;  and 
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1  (2)  such  information  as  the  Secretary  determines 

2  to  be  necessary  for  the  Secretary  to  consider  the  items 

3  described  in  subsection  (d). 

4  (d)  Additional  Consideeations. — In  reviewing  ap- 


5  plications  for  certification  as  regional  insurers,  to  the  extent 

6  necessary  to  provide  for  effective  competition,  the  Secretary 

7  may  consider,  with  respect  to  each  applicant  compared  to 

8  other  applicants — 


9  (1)  the  price  of  health  benefit  plans  proposed  to  be 

10  offered  by  the  applicant; 

11  (2)  the  quality  and  types  of  services  to  be  pro- 

12  vided  under  the  plans; 

13  (3)  the  experience  of  the  applicant  in  providing 

14  and  managing  health  benefit  plans;  and 

15  (4)  the  financial  stability  of  the  applicant. 

16  (e)  Ceetification. — Not  later  than  1  year  after  the 


17  date  of  the  enactment  of  this  Act,  the  Secretary  shall  first 

18  certify  regional  insurers  for  each  health  insurance  region. 

19  The  Secretary  shall  publish  in  the  Federal  Register  a  list  of 

20  the  regional  insurers  certified  under  this  section. 

21  (f)  Evaluation  and  Deceetification. — The  Secre- 

22  tary  shall  periodically  evaluate  the  performance  of  regional 

23  insurers  under  this  subtitle.  If  the  Secretary  finds  that  a  re- 

24  gional  insurer  is  not  substantially  meeting  the  requirements 

25  (including  considerations  under  subsection  (d))  of  this  subtitle, 
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1  the  Secretary  may  terminate  the  certification  of  the  insurer 

2  or  group  of  insurers. 

3  (g)  Permitting  Resteictions  on  Ceetification  in 

4  Ceetain  Cases. — If  the  Secretary  determines  that — 

5  (1)  every  regional  insurer  in  a  region  has  a  reten- 

6  tion  rate  that  is  20  percent  or  greater, 

7  (2)  such  a  large  retention  rate  has  existed  over  a 

8  period  of  time,  and 

9  (3)  there  is  a  failure  of  competition  among  region- 

10  al  insurers  in  the  region, 

11  notwithstanding  any  previous  provision  of  this  section,  the 

12  Secretary  may  restrict  certification  of  regional  insurers  for 

13  the  region,  based  on  a  competitive  bidding  or  other  system,  to 

14  those  regional  insurers  (otherwise  qualified  to  be  certified) 

15  which  offer  health  benefit  plans  at  the  lowest  rates  or  at  rates 

16  below  a  specified  level.  For  purposes  of  the  previous  sen- 

17  tence,  the  term  "retention  rate"  means,  with  respect  to  an 

18  insurer  or  group  of  insurers,  the  difference  between  the 

19  amount  of  premiums  collected  with  respect  to  health  benefit 

20  plans  offered  by  the  insurer  or  group  under  this  title  and  the 

21  amount  of  benefits  paid  under  such  plan,  expressed  as  a  per- 

22  centage  of  the  amount  of  such  premiums  collected. 

23  (h)  Repoet  on  Regional  Insueee  Progeam. — 

24  Within  2  years  after  the  effective  date  of  this  title,  the  Secre- 

25  tary  shall  report  to  Congress  on  the  effectiveness  of  the  re- 
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1  gional  insurer  program  established  under  this  subtitle.  The 

2  Secretary  shall  include  in  such  report  such  recommendations 

3  for  changes  in  such  program  as  may  be  appropriate. 

4  SEC.  323.  REQUIREMENTS  OF  REGIONAL  INSURERS. 


5  (a)  In  General. — 

6  (1)  Minimum  requirements. — Subject  to  sec- 

7  tion  301(b)(2)(B)(ii),  each  regional  insurer  shall  offer,  to 

8  employers  located  in  its  health  insurance  region  at 

9  least  one  tailored  health  benefit  plan  (as  defined  in  sec- 

10  tion  303(15))  and  at  least— 

11  (A)  two  indemnity  plans  described  in  subsec- 

12  tion  (b)(1)— 

13  (i)  one  of  which  provides  only  the  mini- 

14  mum  benefits  required  of  a  health  benefit 

15  plan;  and 

16  (ii)  the  other  of  which  provides  benefits 

17  typical  of  the  benefits  offered  under  compre- 

18  hensive  health  benefit  plans  offered  in  the 

19  region;  or 

20  (B)  two  managed-care  plans  described  in  sub- 

21  section  (b)(2)— 

22  (i)  one  of  which  provides  only  the  mini- 

23  mum  benefits  required  of  a  health  benefit 

24  plan;  and 
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1  (ii)  the  other  of  which  provides  benefits 

2  typical  of  the  benefits  offered  under  compre- 

3  hensive  health  benefit  plans  offered  in  the 

4  region. 

5  (2)  Optional,  additional  benefits. — In  the 

6  case  of  plans  described  in  subparagraph  (A)(i)  or  (B)(i) 

7  of  paragraph  (1),  a  regional  insurer  may  offer  optional, 

8  additional  benefits  for  an  additional  premium.  Such  op- 

9  tions  shall  include  variations  in  copayments,  deducti- 

10  bles,  and  the  out-of-pocket  limit,  and  additional  serv- 

11  ices  and  categories  of  providers.  Such  benefits  shall  be 

12  subject  to  approval  by  the  Secretary  and,  to  the  maxi- 

13  mum  extent  feasible,  shall  be  standard  across  carriers 

14  within  a  region. 

15  (b)  Plans  Desckibed. — 

16  (1)  Indemnity  plan. — An  indemnity  plan  de- 

17  scribed  in  this  subparagraph  is  a  health  benefit  plan — 

18  (A)  that  makes  payment  with  respect  to 

19  items  and  services  furnished  by  any  provider  li- 

20  censed  in  the  State  to  provide  the  items  and  serv- 

21  ices  if — 

22  (i)  the  provider  is  a  type  of  provider 

23  covered  under  the  plan; 

24  (ii)  the  provider  is  not  excluded  from  re- 

25  ceiving  payment  under  the  plan  on  the  basis 
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1  of  fraud,  abuse,  or  incompetence  (as  deter- 

2  mined  under  the  rules  and  procedures  of  the 

3  plan);  and 

4  (iii)  the  plan  does  not  differentiate  in 

5  payment  to  providers  under  the  plan  based 

6  on  a  contractual  arrangement  (or  lack  there- 

7  of)  between  the  plan  and  the  provider;  and 

8  (B)  under  which  an  individual  incurs  an  obli- 

9  gation  or  makes  payment  for  covered  item  or 

10  service  and  the  plan  reimburses  the  individual  or 

11  the  provider  of  such  services  for  the  amounts  pay- 

12  able  for  such  item  or  service  under  the  plan. 

13  (2)   Managed-care    plan. — A  managed-care 

14  plan  described  in  this  subparagraph  is  a  health  benefit 

15  plan  not  described  in  paragraph  (1),  and  includes  a 

16  health  benefit  plan  under  which  items  or  services  must 

17  generally  be  furnished  either  by — 

18  (A)  providers  having  a  contractual  relation- 

19  ship  with  the  plan;  or 

20  (B)  providers  included  on  a  list  specified  by 

21  the  plan  that  consists  of  a  group  of  providers  in  a 

22  State  that  is  more  restricted  than  all  licensed  pro- 

23  viders  in  the  State. 

24  (c)  Community-Rated  Premiums. — 


•HE  1845  ffl 


51 

1  (1)  In  geneeal. — Subject  to  section  324(b)(2), 

2  each  regional  insurer  shall  fix  premiums  for  the  plans 

3  required  under  subsection  (a)  under  a  community  rating 

4  system  for  all  employers.  An  insurer  may  not  set  or 

5  adjust  such  premiums  based  on  the  age  or  gender  of 

6  employees  (or  their  families),  on  other  factors  relating 

7  to  the  projected  or  actual  use  of  health  services  under 

8  the  plan,  or,  except  as  provided  in  paragraph  (2),  on 

9  geographical  location  within  the  region. 

10  (2)  Community-rating  on  a  less  than  ee- 

11  gional  basis. — A  regional  insurer  shall  fix  premiums 

12  on  a  community-rated  basis  for  one  or  more  States  in  a 

13  region  if  the  Secretary  determines  that  the  region- wide 

14  rates  otherwise  determined  for  such  States  would 

15  exceed  by  a  substantial  percentage  the  reference  rate 

16  for  such  State  or  States.  For  purposes  of  the  previous 

17  sentence,  the  term  ' 'reference  rate"  means,  for  a  State 

18  or  States,  the  average  health  care  premiums  for  bene- 

19  fits  under  this  title  in  the  State  or  States,  adjusted 

20  upward  by  the  Secretary's  estimate  of  the  savings  in 

21  premiums  that  may  be  attributable  to  the  use  of  the  re- 

22  gional  insurer  system  under  this  title.  Nothing  in  this 

23  paragraph  shall  permit  a  community-rate  to  be  based 

24  on  an  area  other  than  on  a  statewide  basis  covering 

25  one  or  more  States. 
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1  SEC.  324.  MISCELLANEOUS  PROVISIONS. 

2  (a)  Subconteacts. — Each  regional  insurer  may  enter 

3  into  subcontracts  with  other  entities  in  carrying  out  this  sub- 

4  title. 

5  (b)  Areangements  With  Small  Businesses. — 

6  (1)  In  geneeal. — The  Secretary  shall  encourage 

7  regional  insurers  to  enter  into  appropriate  arrange- 

8  ments  with  entities  representing  groups  of  small  busi- 

9  nesses  (such  as  small  business  service  bureaus  and 

10  chambers  of  commerce)  for  the  provision  of  administra- 

11  tive  services  with  respect  to  small  businesses  enrolled 

12  in  plans  offered  by  the  insurers. 

13  (2)  Peemium  eeduction. — Each  such  insurer 

14  shall  reduce  the  premiums  otherwise  charged  for  such 

15  plans  to  such  small  businesses  by  an  amount  that  re- 

16  fleets  the  value  of  such  administrative  services. 

17  (c)  Technical  Assistance. — The  Secretary  shall 

18  provide  technical  assistance  and  enrollment  forms  to  employ- 

19  ers  required  under  section  301(b)(2)  to  provide  health  benefit 

20  plans  of  regional  insurers.  In  carrying  out  this  subsection,  the 

21  Secretary  shall,  to  the  maximum  extent  feasible,  enter  into 

22  contracts  (to  the  extent  and  in  such  amounts  as  may  be  pro- 

23  vided  in  advance  in  appropriation  Acts)  with  small  business 

24  service  bureaus,  chambers  of  commerce,  and  other  entities 

25  with  experience  in  providing  health  insurance  services  to 

26  small  businesses. 
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1  Subtitle  D — Regulations  and 

2  Enforcement 

3  SEC.  331.  REGULATIONS. 

4  (a)  Peoposed  Rules. — Within  4  months  after  the  date 

5  of  enactment  of  this  Act,  the  Secretary  shall  publish  a  notice 

6  of  proposed  rule  making  to  carry  out  this  title. 

7  (b)  Final  Rules. — Within  9  months  after  the  date  of 

8  enactment  of  this  Act,  the  Secretary  shall  promulgate  final 

9  rules  to  carry  out  this  title.  Such  notice  and  final  rules  shall 

10  be  made  in  accordance  with  section  553  of  title  5,  United 

11  States  Code. 

12  (c)  Effect  of  Failure  To  Promulgate  Rules. — 

13  The  failure  of  the  Secretary  to  promulgate  final  rules  under 

14  this  title  shall  not  relieve  any  person  or  entity  to  which  the 

15  provisions  of  this  title  apply  of  any  obligations  under  this 

16  title. 

17  SEC.  332.  ENFORCEMENT. 

18  (a)   Civil   Money   Penalty   Against  Private 

19  Employers. — 

20  (1)  10  percent  of  total  wages. — Any  non- 

21  governmental  employer  that  does  not  comply  with  sec- 

22  tion  302(c)  or  the  requirements  of  section  2601(a)  of 

23  the  Public  Health  Service  Act  or  section  201(a)  of  the 

24  Fair  Labor  Standards  Act  of  1938  in  any  calendar 

25  year  shall  be  subject  to  a  civil  penalty  of  not  more  than 
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1  10  percent  of  the  total  amount  of  the  employer's  ex- 

2  penditures  for  wages  for  employees  in  that  year. 

3  (2)  Assessment  procedure. — A  civil  money 

4  penalty  under  this  subsection  shall  be  assessed  by  the 

5  Secretary  and  collected  in  a  civil  action  brought  by  the 

6  United  States  in  a  United  States  district  court.  The 

7  Secretary  shall  not  assess  such  a  penalty  on  an  em- 

8  ployer  until  the  employer  has  been  given  notice  and  an 

9  opportunity  to  present  its  views  on  such  charge. 

10  (3)  Amount  of  penalty. — In  determining  the 

11  amount  of  the  penalty,  or  the  amount  agreed  on  in 

12  compromise,  the  Secretary  shall  consider  the  gravity  of 

13  the  noncompliance  and  the  demonstrated  good  faith  of 

14  the  employer  charged  in  attempting  to  achieve  rapid 

15  compliance  after  notification  of  noncompliance  by  the 

16  Secretary. 

17  (4)   Judicial   review. — In   any   civil  action 

18  brought  to  review  the  assessment  of  such  a  penalty  or 

19  to  collect  such  a  penalty,  the  court  shall,  at  the  request 

20  of  any  party  to  such  action,  hold  a  trial  de  novo  on  the 

21  assessment  of  the  penalty,  unless  in  a  prior  action  such 

22  a  trial  de  novo  was  held  on  the  assessment. 

23  (5)  Use  of  amounts  collected. — Civil  money 

24  penalties  collected  under  this  subsection  shall  be  cred- 

25  ited  to  the  account  maintained  to  provide  health  bene- 


•HK  1845  IH 


55 

1  fits  under  the  program  established  under  the  amend- 

2  ments  made  by  title  IV. 

3  (b)  Liability  to  Individuals  for  Damages. — Any 

4  nongovernmental  employer  that  knowingly  does  not  comply 

5  with  section  302(c)  or  the  requirements  of  section  2601(a)  of 

6  the  Public  Health  Service  Act  or  section  201(a)  of  the  Fair 

7  Labor  Standards  Act  of  1938  shall  be  liable  for  damages  (in- 

8  eluding  health  care  costs  incurred)  to  the  employee  or  the 

9  employee's  family  resulting  from  such  failure  to  comply. 

10  (c)  State  Ineligibility  foe  Public  Health  Serv- 

11  ice  Act  Funds. — A  provision  making  States  and  political 

12  subdivisions  thereof  ineligible  for  funds  under  the  Public 

13  Health  Service  Act  if  they  fail  to  enroll  employees  under 

14  health  benefit  plans  is  set  forth  in  section  2601(b)(1)  of  such 

15  Act. 

16  Subtitle  E — Small  Business  Subsidy 

17  SEC.  341.  SMALL  BUSINESS  SUBSIDY. 

18  (a)  In  General. — In  the  case  of  an  employer  which — 

19  (1)  is  a  small  employer, 

20  (2)  demonstrates  to  the  satisfaction  of  the  Secre- 

21  tary  of  Labor  that  the  employer's  compliance  cost  (as 

22  defined  in  subsection  (b))  for  the  employer's  fiscal  year 

23  (beginning  with  the  first  full  fiscal  year  in  which  this 

24  title  is  effective)  exceeded  the  percent  specified  in  sub- 
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1  section  (c)  of  the  employer's  gross  revenues  (as  defined 

2  by  the  Secretary  of  Labor)  for  the  year,  and 

3  (3)  requests  payment  under  this  subsection, 


4  the  Secretary  of  Labor  shall  provide  for  payment  to  the  em- 

5  ployer  of  75  percent  of  the  excess  described  in  paragraph  (2). 

6  Payment  under  the  previous  sentence  shall  be  made,  to  the 

7  extent  feasible,  on  a  calendar  quarter  basis  during  the  fiscal 

8  year  involved  based  upon  the  best  estimates  available  (with 

9  such  subsequent  adjustment  as  may  be  required)  or  during 
10  the  employer's  succeeding  fiscal  year. 


11  (b)  Compliance  Cost  Defined. — In  this  section,  the 

12  term  "compliance  cost"  means,  with  respect  to  an  employer 

13  for  a  fiscal  year,  the  actual  health  insurance  costs  incurred  by 

14  the  employer  in  that  year  multiplied  by  the  ratio  of — 

15  (1)  the  average  actuarial  value  of  the  minimum 

16  health  benefit  plan  required  to  be  provided  by  the  em- 

17  ployer  under  this  title  in  that  year,  to 

18  (2)  the  average  actuarial  value  of  the  health  bene- 

19  fit  plan  actually  provided. 

20  (c)  Peecent  of  Gtkoss  Revenues  Applied. — 

21  (1)  In  geneeal. — Except  as  provided  in  this 

22  subsection,  the  percent  specified  in  this  subsection  is  5 

23  percent. 

24  (2)  National  adjustment. — For  fiscal  years 

25  beginning  during  or  after  the  third  year  in  which  this 
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1  title  is  effective,  the  Secretary  of  Labor  shall  adjust  the 

2  5  percent  specified  in  paragraph  (1)  by  ratio  of  (A)  the 

3  national  average  proportion  of  health  insurance  costs 

4  per  employee  per  dollar  of  gross  revenues  for  the  pre- 

5  ceding  year,  to  (B)  the  national  average  proportion  of 

6  health  insurance  costs  per  employee  per  dollar  of  gross 

7  revenues  in  1988. 

8  (d)  Adjustment  for  Certain  Industries. — In  the 

9  case  of  an  employer  in  an  industry  for  which  the  Secretary  of 

10  Labor  determines  that  using  the  ratio  of  the  health  insurance 

11  costs  per  employee  per  dollar  of  gross  revenues  in  the  indus- 

12  try  is  not  an  appropriate  measure  of  the  financial  burden  of 

13  providing  such  insurance,  the  Secretary  of  Labor  may  pro- 

14  mulgate  an  alternative  standard  to  be  applied. 

is  TITLE  IV— ASSURING  PROVISION 

16  OF     HEALTH     BENEFITS  TO 

it  UNDER-POVERTY,  NEAR-POV- 

18  ERTY,   AND   OTHER  INDIVID- 

19  UALS 

20  SEC.  401.  ASSURING  PROVISION  OF  HEALTH  BENEFITS  TO 

21  UNDER-POVERTY,  NEAR-POVERTY,  AND  OTHER 

22  INDIVIDUALS. 

23  (a)  In  General. — Title  XIX  of  the  Social  Security  Act 

24  is  amended  by  redesignating  section  1926  as  section  1928 

25  and  by  inserting  after  section  1925  the  following  new  section: 
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1  "provision  of  ceetain  benefits  for  under-poverty, 

2  near-poverty,  and  other  individuals 

3  "Sec.  1926.  (a)  Required  Coverage  of  Certain 

4  Populations. — Notwithstanding  any  other  provision  of  this 

5  title,  each  State  plan  approved  under  this  title — 

6  "(1)  on  and  after  January  1,  1991,  must  offer  to 

7  under-poverty  individuals  (as  defined  in  subsection 

8  (b)(1))  health  care  benefits  applicable  to  such  individ- 

9  uals  under  subsection  (c); 

10  "(2)  on  and  after  January  1,  1991,  may  offer,  and 

11  on  and  after  January  1,  1996,  must  offer,  to  near-pov- 

12  erty  individuals  (as  defined  in  subsection  (b)(2))  benefits 

13  applicable  to  such  individuals  under  subsection  (c);  and 

14  "(3)  on  and  after  January  1,  1996,  may  offer,  and 

15  on  and  after  January  1,  1999,  must  offer,  to  all  other 

16  individuals  not  covered  under  a  health  benefit  plan 

17  under  title  ELT  of  the  Basic  Health  Benefits  for  All 

18  Americans  Act  benefits  applicable  to  such  individuals 

19  under  subsection  (c). 

20  "(b)  Under-Poverty  Individual  and  Near-Pover- 

21  ty  Individual  Defined. — In  this  section: 

22  "(1)  Under-poverty  individual  defined. — 

23  The  term  'under-poverty  individual'  means  an  individ- 

24  ual  whose  family  gross  income  does  not  exceed  100 

25  percent  of  the  income  official  poverty  line  (as  defined 
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1  by  the  Office  of  Management  and  Budget,  and  revised 

2  annually  in  accordance  with  section  673(2)  of  the  Om- 

3  nibus  Budget  Reconciliation  Act  of  1981)  applicable  to 

4  a  family  of  the  size  involved. 

5  "(2)  Near-poverty  individual  defined. — The 

6  term  'near-poverty  individual'  means  an  individual 

7  whose  family  gross  income  exceeds  100  percent,  but 

8  does  not  exceed  185  percent,  of  the  income  official 

9  poverty  line  (as  defined  by  the  Office  of  Management 

10  and  Budget,  and  revised  annually  in  accordance  with 

11  section  673(2)  of  the  Omnibus  Budget  Reconciliation 

12  Act  of  1981)  applicable  to  a  family  of  the  size  in- 

13  volved. 

14  "(3)  No  resource  or  asset  test. — A  State 

15  may  not  apply  any  resource  standard  or  methodology 

16  as  a  condition  of  eligibility  for  any  individual  for  bene- 

17  fits  under  this  section. 

18  "(4)  Determinations  of  income. — An  individ- 

19  ual's  income,  for  purposes  of  this  section,  shall  be  de- 

20  termined  (at  the  applicant's  option)  either — 

21  "(A)  by  multiplying  by  four  the  individual's 

22  income  (or,  if  applicable,  the  family's  income)  for 

23  the  three  months  preceding  the  month  in  which 

24  the  application  for  such  benefits  is  made;  or 
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1  "(B)  by  using  the  individual's  or  family's 

2  income  for  the  twelve  months  preceding  the 

3  month  in  which  the  application  for  such  benefits  is 

4  made. 

5  "(c)  Benefits. — 

6  "(1)  In  general. — 

7  "(A)  General  benefits. — Except  as  pro- 

8  vided  in  this  subsection,  benefits  under  this  section 

9  with  respect  to  all  individuals  shall  be  the  same  as 

10  required  of  health  benefit  plans  under  title  LIT  of 

11  the  Basic  Health  Benefits  for  All  Americans  Act. 

12  "(B)  Treatment  of  additional  bene- 

13  fits. — Benefits  under  this  section  with  respect  to 

14  all  individuals — 

15  "(i)  shall  include  items  and  services  de- 

16  scribed  in  section  1905(a)(4)(B)  (relating  to 

17  early  and  periodic  screening,  diagnosis,  and 

18  treatment  for  children  under  the  age  of  21), 

19  but 

20  "(ii)  may  not  include  coverage  under 

21  this  section  for  any  items  or  services  not  de- 

22  scribed  in  subparagraph  (A)  or  clause  (i). 

23  "(2)  Cost-sharing. — 

24  "(A)  Under-poverty  individuals. — With 

25  respect  to  under-poverty  individuals,  the  State 
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1  plan  may  not  impose  any  premiums,  deductibles, 

2  copayments,  or  cost-sharing. 

3  "(B)  Neae-poveety  individuals. — With 

4  respect  to  near-poverty  individuals,  the  State  plan 

5  may  impose — 

6  "(i)  premiums,  but  only  if  the  amount  of 

7  such  premiums  does  not  exceed  3  percent  of 

8  the  individual's  gross  income; 

9  "(ii)  deductibles,  but  only  if  the  amount 

10  of  such  deductibles  does  not  exceed  V2  of  the 

11  maximum  deductible  amount  permitted  under 

12  section  314(c)  of  the  Basic  Health  Benefits 

13  for  All  Americans  Act;  and 

14  "(hi)  coinsurance  or  copayments,  but 

15  only  if — 

16  "(I)  the  percent  of  any  copayment 

17  or  coinsurance  does  not  exceed  V2  of 

18  the  percent  of  copayment  or  coinsurance 

19  permitted  under   section   314(d)(1)  of 

20  such  Act,  and 

21  "(LI)  there  is  a  limit  on  out-of- 

22  pocket  expenses  that  does  not  exceed 

23  V3  of  the  out-of-pocket  limit  established 

24  under  section  314(d)(5)(B)  of  such  Act. 
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1  In  applying  clause  (iii)(H),  instead  of  applying  an 

2  alternative  out-of-pocket  limit  described  in  section 

3  314(d)(5)(C)  of  such  Act,  a  State,  at  its  option, 

4  may  provide  for  an  out-of-pocket  limit  which  does 

5  not  exceed,  on  an  annualized  basis,  3  Mi  percent  of 

6  the  gross  income  of  the  individual  involved. 

7  "(C)  COST-SHAEING  FOE  OTHEE  COVEEBD 

8  individuals. — With  respect  to  other  individuals 

9  described  in  subsection  (a),  the  State  plan  may 

10  impose  premiums,  deductibles,  copayments,  and 

11  coinsurance,  but  only  if — 

12  "(i)  such  premiums  do  not  exceed  the 

13  actuarial  value  of  the  benefits  provided  under 

14  the  plan  with  respect  to  such  individuals,  and 

15  "(ii)  the  deductibles,  copayments,  and 

16  coinsurance,  do  not  exceed  the  deductibles, 

17  percent  of  copayments  and  coinsurance,  and 

18  out-of-pocket  limit  on  deductibles  and  coin- 

19  surance  permitted  under  section  314  of  the 

20  Basic  Health  Benefits  for  All  Americans 

21  Act. 

22  "(3)   Teeatment   of  individuals  coveeed 

23  undee  an  employee  health  benefit  plan. — 

24  "(A)  In  geneeal. — Except  as  provided  in 

25  this  paragraph,  in  the  case  of  an  individual  who  is 
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1  enrolled  in  a  health  benefit  plan  under  title  HI  of 

2  the  Basic  Health  Benefits  for  All  Americans  Act, 

3  the  individual  is  not  entitled  to  enroll  in  the  pro- 

4  gram  established  under  this  section. 

5  "(B)  Buy-in  foe  undee-poveety  individ- 

6  uals. — In  the  case  of  an  individual  described  in 

7  subparagraph  (A)  who  is  an  under-poverty  individ- 

8  ual,  the  State  plan  shall  provide  for  payment  of — 

9  "(i)  any  premiums  charged  the  individ- 

10  ual  for  the  applicable  category  of  coverage 

11  under  the  employer's  health  benefit  plan  in 

12  which  the  individual  is  enrolled,  except  that 

13  the  State  is  not  required  to  pay  for  such 

14  amount  of  a  premium  as  exceeds  the  lowest 

15  premium  charged  the  individual  for  the  appli- 

16  cable  category  of  coverage  under  any  health 

17  benefit  plan  offered  the  individual  under  title 

18  m  of  the  Basic  Health  Benefits  for  All 

19  Americans  Act;  and 

20  "(ii)  deductibles  and  other  cost-sharing 

21  imposed  on  the  individual  under  the  employ  - 

22  er's  health  benefit  plan,  but  only  with  re- 

23  spect  to  the  minimum  benefits  required  under 

24  such  a  plan  under  title  HI  of  the  Basic 

25  Health  Benefits  for  All  Americans  Act. 
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1  "(C)  Partial  buy-in  for  near-poverty 

2  INDIVIDUALS. — 

3  "(i)  In  general. — In  the  case  of  an 

4  individual  described  in  subparagraph  (A)  who 

5  is  a  near-poverty  individual,  the  State  plan — 

6  "(I)  subject  to  clause  (ii),  shall  pro- 

7  vide   for   payment   of  any  premiums 

8  charged  the  individual  for  the  applicable 

9  category  of  coverage  under  the  health 

10  benefit  plan,  but 

11  "(H)  is  not  required  to  provide 

12  payment  towards  any  deductibles,  co- 

13  payments,  or  other  coinsurance. 

14  "(ii)  Limitations  on  premiums. — A 

15  State  is  not  required  to  pay  for  any  amount 

16  of  a  premium  under  clause  (i)(I)  to  the  extent 

17  such  premium  exceeds  the  lower  of — 

18  "(I)  the  lowest  premium  of  any 

19  health  benefit  plan  offered  the  individual 

20  for  the  applicable  category  of  coverage 

21  under  title  111  of  the  Basic  Health  Ben- 

22  efits  for  All  Americans  Act,  or 

23  "(LI)  20  percent  of  a  monthly  actu- 

24  arial  rate  that  represents  the  75th  per- 

25  centile  of  the  community  premium  rates 
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1  charged  for  basic  health  benefit  plans 

2  offered  in  the  State  for  the  applicable 

3  category  of  coverage  by  regional  insur- 

4  ers  under  section  323(c)  of  such  Act. 

5  "(D)    Limitations    on    fedeeal  pay- 

6  ME  NTS. — 

7  "(i)  Under-poverty  individuals. — 

8  In  the  case  of  an  individual  described  in  sub- 

9  paragraph  (A)  who  is  an  under-poverty  indi- 

10  vidual,  no  payment  shall  be  made  under  sec- 

11  tion  1903(a)  to  a  State  with  respect  to  pay- 

12  ment  of  any  premium  under  subparagraph 

13  (B)(i)  to  the  extent  the  payment  exceeds  the 

14  lowest  amount  the  State  is  required  to  pay 

15  under  such  subparagraph. 

16  "(ii)  Near-poverty  individuals. — In 

17  the  case  of  an  individual  described  in  sub- 

18  paragraph  (A)  who  is  a  near-poverty  individ- 

19  ual,  no  payment  shall  be  made  under  section 

20  1903(a)  to  a  State  with  respect  to  payment 

21  of  any  premium  under  subparagraph  (C)(i)(I) 

22  to  the  extent  the  payment  exceeds  the  lower 

23  of  the  amounts  specified  subclauses  (I)  and 

24  (LI)  of  subparagraph  (C)(ii). 
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1  "(4)  Buy-in  for  individuals. — In  the  case  of 

2  an  under-poverty  individual  or  a  near-poverty  individ- 

3  ual  who  is  eligible  for  coverage  under,  but  is  not  other- 

4  wise  required  to  be  enrolled  in,  a  health  benefit  plan, 

5  the  State  may  require,  as  a  condition  of  eligibility  for 

6  benefits  under  this  section,  the  individual  to  enroll 

7  under  such  a  plan,  but  only  if  the  individual's  share  of 

8  premiums  and  out-of-pocket  expenses  will  be  no  great- 

9  er  than  if  the  individual  had  not  been  required  to  enroll 

10  in  a  health  benefit  plan  under  this  paragraph. 

11  "(d)  Eligibility  Determinations. — 

12  "(1)  In  general. — The  State  shall  provide  for 

13  determinations  of  eligibility  of  an  individual  applying 

14  for  benefits  under  this  section  not  later  than  the  end  of 

15  the  30-day  period  beginning  on  the  date  the  individual 

16  files  such  an  application.  If  a  State  fails  to  make  such 

17  a  determination  within  such  period,  the  individual  ap- 

18  plicant  shall  be  considered  to  be  so  eligible  effective  on 

19  the  day  after  the  end  of  such  period  and  until  the  State 

20  makes  a  determination  to  the  contrary. 

21  "(2)  Receipt  of  applications. — Each  State 

22  shall  provide  for  the  receipt  of  applications  for  benefits 

23  under  this  section  at  sites  (other  than  welfare  offices) 

24  throughout  the  State  that  provide  health  care  services 
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1  to  a  significant  number  of  individuals  entitled  to  bene- 

2  fits  under  this  section. 

3  "(3)  Enrollment  and  coveeage. — 

4  "(A)  Foe  undee-poveety  individuals. — 

5  In  the  case  of  an  individual  who  is  determined  to 

6  be  an  under-poverty  individual,  the  individual  may 

7  enroll  under  this  title  at  any  time  and  coverage  of 

8  benefits  under  this  section  shall  apply  to  services 

9  furnished  during  the  3-month  period  preceding  the 

10  month  in  which  the  individual  was  determined  to 

11  be  an  under-poverty  individual. 

12  "(B)  Foe  neae-poveety  individuals. — In 

13  the  case  of  an  individual  who  is  a  near-poverty  in- 

14  dividual,  the  individual  may  enroll  under  this 

15  title — 

16  "(i)  during  the  first  period  of  3  months 

17  (beginning  after  the  effective  date  of  this 

18  title)  in  which  the  individual  is  a  near-pover- 

19  ty  individual, 

20  "(ii)  during  an  annual  open  enrollment 

21  period  (of  not  less  than  one  month)  estab- 

22  lished  by  each  State,  and 

23  "(iii)  during  such  other  periods  (includ- 

24  ing  upon  loss  of  coverage  under  a  health 

25  benefits  plan  under  title  LH  of  the  Basic 
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1  Health  Benefits  for  All  Americans  Act)  as 

2  the  Secretary  shall  require  in  regulations. 

3  Coverage  for  such  an  individual  shall  take  effect 

4  as  of  the  first  day  of  the  first  month  in  which  such 

5  enrollment  occurs. 

6  "(C)  Foe  other  individuals. — In  the 

7  case  of  an  individual  who  is  neither  an  under-pov- 

8  erty  individual  nor  a  near-poverty  individual,  the 

9  individual  may  enroll  under  this  title  during  the 

10  periods  described  in  clauses  (ii)  and  (iii)  of  sub- 

11  paragraph  (B).  Coverage  for  such  an  individual 

12  shall  take  effect  as  of  the  first  day  of  the  first 

13  month  in  which  such  enrollment  occurs. 

14  "(4)     Guaranteed     minimum  eligibility 

15  period. — An  individual  who  is  determined  in  a  month 

16  to  be  eligible  for  benefits  under  this  section  shall 

17  remain  eligible  for  a  period  of  not  less  than  6  months. 

18  "(e)  Keimbursement. — 

19  "(1)  Physician  services. — Effective  for  inpa- 

20  tient  or  outpatient  physician  services  furnished  on  or 

21  after  January  1,  1991,  to  individuals  eligible  for  bene- 

22  fits  under  this  section,  the  State  plan  shall  provide  for 

23  payment  based  on  rates  that  are  not  less  than  the  rates 

24  recognized  for  payment  purposes  for  such  services 

25  under  title  XVLTI. 
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1  "(2)  Othek  items  and  seevices. — Effective  for 

2  other  items  and  services  described  in  subsection  (c)(1) 

3  furnished  on  or  after  January  1,  1996,  to  individuals 

4  eligible  for  benefits  under  this  section,  the  State  plan 

5  shall  provide  for  payment  based  on  rates  that  are  not 

6  less  than  the  rates  recognized  for  payment  purposes  for 

7  such  items  and  services  under  title  XVIQ,  or,  in  the 

8  absence  of  applicable  payment  rates,  such  rates  as  the 

9  Secretary  determines  to  be  comparable  to  rates  that 

10  would  be  appropriate  under  payment  principles  used  for 

11  purposes  of  such  title.  In  implementing  the  previous 

12  sentence,  the  Secretary  shall,  by  not  later  than  Janu- 

13  ary  1,  1996,  provide  for  such  adjustment  to  the  classi- 

14  fication  of  hospital  discharges  by  diagnosis-related 

15  groups  and  appropriate  weighting  factors  for  such 

16  groups,  otherwise  established  under  section  1886(d)(4), 

17  as  may  be  appropriate. 

18  "(f)  Quality.— 

19  "(1)  Application  of  peee  eeview  oeganiza- 

20  tions. — The  Secretary  shall  provide  for  utilization  and 

21  quality  control  peer  review  organizations  under  part  B 

22  of  title  XI  to  perform  review  functions  for  items  and 

23  services  furnished  under  the  title  in  the  same  manner 

24  as  they  perform  such  functions  for  such  items  and  serv- 

25  ices  furnished  under  title  XVLQ. 
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1  "(2)   Development   of   clinical  peactice 

2  guidelines. — The  State  plan  shall  provide,  in  deter- 

3  mining  whether  or  not  items  and  services  provided 

4  under  this  title  are  medically  necessary,  for  the  appli- 

5  cation  of  such  clinical  practice  guidelines  as  the  Secre- 

6  tary  may  develop  in  consultation  with  experts  in  the 

7  field. 

8  "(3)  Managed  caee  option. — A  State  may  not 

9  provide  for  benefits  under  this  section  through  any  plan 

10  that  restricts  the  provider  (among  qualified  providers) 

11  from  whom  an  individual  may  obtain  covered  items  and 

12  services  unless — 

13  ''(A)  the  plan  has  a  significant  enrollment  of 

14  individuals  not  receiving  benefits  under  this  title, 

15  "(B)  the  State  makes  available  to  any  such 

16  individual  an  option  to  receive  such  benefits  from 

17  any  qualified  provider, 

18  "(C)  the  State  permits  an  individual  receiv- 

19  ing  benefits  through  such  a  plan,  not  less  often 

20  than  annually  and  without  cause,  to  discontinue 

21  receiving  benefits  under  that  plan,  and 

22  "(D)  any  arrangements  for  incentive  pay- 

23  ments  for  physicians  under  the  plan  comply  with 

24  regulations  prescribed  by  the  Secretary  to  ensure 

25  the  provision  of  quality  care. 
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1  "(g)  Administeation. — 

2  "(1)  In  geneeal. — Subject  to  paragraph  (2), 

3  each  State  shall  provide  for  administration  of  this  sec- 

4  tion  in  the  same  manner  as  it  provides  for  administra- 

5  tion  of  the  plan  established  under  section  1902(a).  In 

6  the  administration  of  this  section,  the  State  may  use  a 

7  fiscal  agent  in  the  same  manner  as  it  may  use  such  an 

8  agent  for  the  administration  of  such  a  plan. 

9  "(2)  Election. — A  State,  with  such  notice  to 

10  the  Secretary  as  the  Secretary  may  require,  may  elect 

11  to  have  this  section  (insofar  as  it  provides  benefits  with 

12  respect  to  individuals  under  subsection  (a))  adminis- 

13  tered  with  respect  to  that  State  by  the  Secretary  (or 

14  by  such  agent  as  the  Secretary  may  designate).  The 

15  Secretary  may  not  accept  such  an  election  unless  the 

16  State  provides  assurances  satisfactory  to  the  Secretary 

17  that  the  State  will  make  payments  to  the  Secretary 

18  toward  the  cost  of  implementing  this  section  in  the 

19  same  amounts  and  at  the  same  time  as  the  State  would 

20  make  payments  under  this  title  but  for  the  fact  of  such 

21  an  election. 

22  "(h)  Application  of  Othee  Peovisions  of  this 


23  Title.— 
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1  "(1)  In  geneeal. — Except  as  provided  in  this 

2  subsection,  the  provisions  of  this  title  apply  in  the  im- 

3  plementation  of  this  section. 

4  "(2)  Peovisions  not  applicable. — 

5  "(a)  no  geneeal  compaeability. — sec- 

6  tion  1902(a)(10)(B)(ii)  shall  be  applied  without 

7  regard  to  health  care  benefits  provided,  or  individ- 

8  uals  eligible  for  such  benefits,  under  this  section. 

9  The  previous  sentence  shall  not  affect  the  applica- 

10  tion  of  section  1927(a). 

11  "(B)      NO      APPLICATION     OF  PAYMENT 

12  eules. — Section  1902(a)(13)(A)  shall  apply  with 

13  respect  to  payment  for  health  care  benefits  under 

14  this  section  only  with  respect  to  services  and  peri- 

15  ods  not  covered  under  subsection  (e).  The  previ- 

16  ous  sentence  shall  not  be  construed  as  affecting 

17  the  application  of  section  1923. 

18  "(C)   NO    APPLICATION   OF    OTHEE  COST- 

19  shaeing  eules. — Sections  1902(a)(14)  and  1916 

20  (insofar  as  they  relate  to  specified  levels  of  premi- 

21  urns,  deductibles,  and  cost-sharing)  shall  not  apply 

22  with  respect  to  health  care  benefits  provided 

23  under  this  section.  In  applying  the  previous  sen- 

24  tence,  in  the  case  of  under-poverty  individuals, 

25  the  provisions  of  subsection  (c)(2)(A)  of  this  sec- 
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1  tion  shall  apply  to  items  and  services  covered 

2  under  this  section  regardless  of  whether  such  indi- 

3  viduals  receive  such  items  and  services  under  this 

4  section  or  as  an  individual  otherwise  entitled 

5  under  the  State  plan  to  medical  assistance  with 

6  respect  to  such  services  under  this  title.  Nothing 

7  in  this  section  shall  be  construed  as  permitting  a 

8  provider  of  health  care  benefits  under  this  section 

9  to  charge,  for  an  item  or  service  for  which  such 

10  benefits   are   provided   under   this    section,  an 

11  amount  in  excess  of  the  amount  permitted  to  be 

12  charged  with  respect  to  such  item  or  service 

13  under  the  State  plan. 

14  "(D)  NO  GENERAL  RETROACTIVE  ELIGIBIL- 

15  ity. — Section   1902(a)(34)   shall  not  apply  to 

16  health  care  benefits  made  available  under  this  sec- 

17  tion.  The  previous  sentence  shall  not  be  construed 

18  as  affecting  the  application  of  subsection  (d)(3)(A). 

19  "(E)    NO     APPLICATION    OF  TRANSITION 

20  rules.— Sections  1902(e)(1)  and  1925  shall  not 

21  apply  with  respect  to — 

22  "(i)  under-poverty  individuals  described 

23  in  subsection  (b)(1)  on  or  after  January  1, 

24  1991,  or 
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1  "(ii)  near-poverty  individuals  described 

2  in  subsection  (b)(2)  on  or  after  the  earlier  of 

3  the  date  on  which  the  State  elects,  under 

4  subsection  (a)(2),  to  offer  health  care  benefits 

5  under  this  section  to  such  individuals  or  Jan- 

6  uary  1,  1996. 

7  "(F)  NO  STATE  209(b)  SECTION  OPTION. — 

8  Section  1902(f)  shall  not  permit  any  State  an 

9  election  with  respect  to  the  provision  of  health 

10  care  benefits  under  this  section. 

11  "(Gr)      NO      APPLICATION      OF  INCOME 

12  limits. — Section  1903(f)  shall  not  apply  with  re- 

13  spect  to  amounts  expended  for  health  care  bene- 

14  fits  in  accordance  with  this  section. 

15  "(H)  No  application  of  lien  peovi- 

16  sion. — Section  1917  shall  not  apply  with  respect 

17  to  individuals  eligible  for  benefits  under  this  title 

18  only  because  of  this  section. 

19  "(3)  Miscellaneous. — 

20  "(A)  In  applying  section  1902(a)(8)  to  appli- 

21  cations  for  benefits  under  this  section,  coverage  of 

22  benefits  shall  be  provided  with  reasonable  prompt- 

23  ness  within  30  days  of  the  date  of  an  eligibility 

24  determination. 
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1  "(B)   Sections   1902(a)(17)(D)  and  1902(r) 

2  shall  not  apply  to  determinations  of  eligibility  for 

3  benefits  under  this  section. 

4  "(C)  Section  1902(a)(30)(A)  and  (B)  shall  not 

5  apply  to  benefits  and  payments  made  under  this 

6  section. 

7  "(D)  Sections  1902(a)(30)(C),  1902(e)(2),  and 

8  1903(m)  shall  apply  to  enrollment  in,  and  to  serv- 

9  ices  furnished  by,  health  maintenance  organiza- 

10  tions  under  health  benefit  plans  under  this  section 

11  (including  managed  care  options  under  subsection 

12  (f)(3))  in  the  same  manner  as  they  apply  to  such 

13  organizations  providing  services  under  the  remain- 

14  der  of  this  title. 

15  "(E)  Seotion  1903(a)  shall  apply  to  payment 

16  for  amounts  expended  as  medical  assistance  and 

17  for  other  State  expenditures  under  this  section  in 

18  the  same  manner  as  such  section  applies  to  pay- 

19  ment  for  amounts  as  medical  assistance  and  other 

20  State  plan  expenditures  under  other  provisions  of 

21  this  title.  For  purposes  of  this  title,  the  term 

22  'medical  assistance',  defined  in  section  1905(a), 

23  also  includes  payment  of  part  or  all  of  the  cost  of 

24  health  care  benefits  under  this  section. 
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1  "(F)  Section  1905(e)  shall  apply  to  health 

2  care  benefits  under  this  section  in  the  same 

3  manner  as  it  applies  to  services  otherwise  provid- 

4  ed  under  this  title. 

5  "(G)  Section  1913  shall  not  apply  to  pay- 

6  ment  for  health  care  benefits  under  this  section. 

7  "(H)    A    State's    election    under  section 

8  1915(d)  shall  not  apply  to  an  individual  who  is 

9  only  eligible  for  benefits  under  this  title  because  of 

10  this  section. 

11  "©Miscellaneous. — 

12  "(1)  Application  in  ceetain  states  and 

13  teeeitoeies. — 

14  "(A)  Application  in  states  opeeating 

15  undee    demonsteation    peojects. — In  the 

16  case  of  any  State  which  is  providing  medical  as- 

17  sistance  to  its  residents  under  a  waiver  granted 

18  under  section  1115,  the  Secretary  shall  require 

19  the  State  to  meet  the  requirements  of  this  section 

20  in  the  same  manner  as  the  State  would  be  re- 

21  quired  to  meet  such  requirements  if  the  State  had 

22  in  effect  a  plan  approved  under  this  title. 

23  "(B)  NO  APPLICATION  IN  COMMONWEALTH 

24  and  teeeitoeies. — This  section  shall  only  apply 
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1  to  a  State  that  is  one  of  the  50  States  or  the  Dis- 

2  trict  of  Columbia. 

3  "(2)  Failuee  to  prescribe  regulations. — 

4  The  failure  of  the  Secretary  to  prescribe  any  regula- 

5  tions  under  this  section  shall  not  relieve  a  State  of  any 

6  responsibility  for  complying  with  this  section. 

7  "(3)  Optional  treatment  of  certain  pro- 

8  fessional  services. — In  applying  subsection  (c)(1), 

9  the  term  'physician  services'  may,  at  the  option  of  the 

10  State,  include  professional  services  provided  by  a  li- 

11  censed  practitioner  acting  within  the  scope  of  State 

12  law  if  such  services  would  be  treated  as  physician  serv- 

13  ices  if  furnished  by  a  physician.". 

14  (b)  Conforming  Amendments. — Section  1902(a)(52) 

15  of  such  Act  (42  U.S.C.  1396a(a)(52))  is  amended— 

16  (1)  by  striking  "and"  at  the  end  of  paragraph 

17  (51), 

18  (2)  by  striking  the  period  at  the  end  of  paragraph 

19  (52)  and  inserting  ";  and",  and 

20  (3)  by  inserting  after  paragraph  (52)  the  following 

21  new  paragraph: 

22  "(53)  meet  the  requirements  of  section  1926  (re- 

23  lating  to  provision  of  health  benefits  to  under-poverty, 

24  near-poverty,  and  other  individuals).". 
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1  SEC.  402.  MEDICAID  PROGRAM  MODIFICATIONS. 

2  Title  XIX  of  the  Social  Security  Act  is  amended  by 

3  inserting  after  section  1926  the  following  new  section: 

4  "PEOGEAM  MODIFICATIONS 

5  "Sec.  1927.  (a)  Eemoval  of  Amount,  Dueation, 

6  and  Scope  Limitations  on  Ceetain  Items  and  Seev- 

7  ices. — Notwithstanding  any  other  provision  of  this  title, 

8  with  respect  to  benefits  described  in  section  1926(c)(1)(A), 

9  effective  on  and  after  January  1,  1991,  the  State  plan  under 

10  this  title  may  not  impose  any  limitations  on  amount,  duration, 

11  or  scope  (other  than  those  that  may  be  applicable  with  re- 

12  spect  to  particular  services  under  section  312  of  the  Basic 

13  Health  Benefits  for  All  Americans  Act)  for  individuals  eligi- 

14  ble  for  benefits  under  this  title  who  are  not  described  in  sec- 

15  tion  1926(a). 

16  "(b)  Eeimbuesement. — 

17  "(1)  Physician  seevices. — Effective  for  inpa- 

18  tient  or  outpatient  physician  services  furnished  on  or 

19  after  January  1,  1991,  to  individuals  eligible  for  bene- 

20  fits  under  this  title,  each  State  plan  under  this  title 

21  shall  provide  for  payment  based  on  rates  that  are  not 

22  less  than  the  rates  recognized  for  payment  purposes  for 

23  such  services  under  title  XV HI. 

24  "(2)  Othee  items  and  seevices. — Effective  for 

25  other  items  and  services  described  in  section  1926(c)(1) 

26  furnished  on  or  after  January  1,  1996,  to  individuals 
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1  eligible  for  benefits  under  this  title,  the  State  plan  shall 

2  provide  for  payment  based  on  rates  that  are  not  less 

3  than  the  rates  recognized  for  payment  purposes  for 

4  such  items  and  services  under  title  XVHI,  or,  in  the 

5  absence  of  applicable  payment  rates,  such  rates  as  the 

6  Secretary  determines  to  be  comparable  to  rates  that 

7  would  be  appropriate  under  payment  principles  used  for 

8  purposes  of  such  title.  In  implementing  the  previous 

9  sentence,  the  Secretary  shall,  by  not  later  than  Janu- 

10  ary  1,  1996,  provide  for  such  adjustment  to  the  classi- 

11  fication  of  hospital  discharges  by  diagnosis-related 

12  groups  and  appropriate  weighting  factors  for  such 

13  groups,  otherwise  established  under  section  1886(d)(4), 

14  as  may  be  appropriate. 

15  "(c)  Optional  Peovision  of  Prescribed  Drugs. — 

16  Notwithstanding  any  other  provision  of  this  title,  a  State  plan 

17  under  this  title  may,  at  the  State's  option,  make  medical  as- 

18  sistance  available  with  respect  to  prescribed  drugs  for  any 

19  reasonable  classification  of  individuals  (other  than  individuals 

20  described  in  section  1902(a)(10)(A)),  but  only  if— 

21  "(1)  the  individuals  are  eligible  to  receive  benefits 

22  under  section  1926,  and 

23  "(2)  the  amount,  scope,  and  duration  of  such  as- 

24  sistance  does  not  exceed  the  amount,  scope,  and  dura- 

25  tion  of  medical  assistance  made  available  with  respect 
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1  to  prescribed  drugs  for  individuals  described  in  section 

2  1902(a)(10)(A).". 

3  SEC.  403.  EFFECTIVE  DATE. 

4  The  amendments  made  by  this  title  shall  take  effect  on 

5  January  1,  1991,  without  regard  to  whether  regulations  to 

6  implement  such  amendments  are  promulgated  by  such  date. 

7  TITLE  V— EFFECTIVE  DATE  FOR 

8  TITLES  I  THROUGH  III 

9  SEC.  501.  EFFECTIVE  DATE. 

10  (a)  General  Rule. — Except  as  otherwise  provided  in 

11  this  section,  title  LIT  of  this  Act  (and  the  amendments  made 

12  by  titles  I  and  LL)  shall  take  effect  on  January  1  of  the  second 

13  year  that  begins  after  the  date  of  the  enactment  of  this  Act. 

14  (b)  Existing  Plans. — In  the  case  of  an  employer  that, 

15  on  the  date  of  the  enactment  of  this  Act,  has  in  effect  a 

16  health  benefit  plan,  title  HE  (and  the  amendments  made  by 

17  titles  I  and  LL)  shall  not  apply  until  the  first  day  of  the  second 

18  plan  year  that  begins  after  the  date  of  the  enactment  of  this 

19  Act. 

20  (c)  State  and  Local  Governments. — In  the  case  of 

21  an  employer  whose  revenue  is  raised  by  a  taxing  authority,  a 

22  health  benefit  plan  maintained  by  the  employer  shall  not  be 

23  required  to  meet  the  requirements  of  section  314(b)(l)(A)(ii) 

24  until  the  first  day  of  the  third  plan  year  that  begins  after  the 

25  date  of  the  enactment  of  this  Act.  During  the  period  begin- 
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1  ning  on  the  effective  date  prescribed  under  subsections  (a) 

2  and  (b)  and  ending  on  the  first  day  of  the  third  plan  year  that 

3  begins  after  the  date  of  the  enactment  of  this  Act,  employee 

4  participation  in  such  plan  shall  be  voluntary  unless  otherwise 

5  required  by  the  plan. 


6  (d)  Advtsoey  Boaed. — Section  311(b)(4)  shall  take 

7  effect  on  the  date  of  enactment  of  this  Act. 

8  (e)  Smaller  Business  Transition. — 

9  (1)  In  geneeal. — Subject  to  paragraph  (2),  in 

10  the  case  of  an  employer  that  did  not  employ  any  em- 

11  ployees,  or  that  normally  employed  fewer  than  6  em- 

12  ployees,  on  a  typical  business  day  during  the  calendar 

13  year  immediately  before  the  effective  date  described  in 

14  subsection  (a),  title  ELT  (and  the  amendments  made  by 

15  titles  I  and  LT  of  this  Act)  shall  not  apply  until  Janu- 

16  ary  1  of  the  fourth  year  that  begins  after  the  date  of 

17  the  enactment  of  this  Act,  or,  if  earlier,  January  1  of 

18  any  year  following  the  first  year  in  which  the  employer 

19  normally  employed  6  or  more  employees  on  a  typical 

20  business  day  during  the  year. 

21  (2)  Tailored  health  benefit  plan  only. — 

22  During  the  period  beginning  on  the  effective  date  pre- 

23  scribed  in  paragraph  (1)  and  ending  on  December  31  of 

24  the  sixth  year  that  begins  after  the  date  of  the  enact- 

25  ment  of  this  Act,  in  the  case  of  an  employer  that  em- 
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1  ploys  an  average  of  5  or  fewer  employees,  the  health 

2  benefit  plan  of  the  business  shall  only  be  required  to 

3  provide  a  tailored  health  benefit  plan  (as  defined  in  sec- 

4  tion  303(15)). 

5  SEC.  502.  POLICY  RESPECTING  ADDITIONAL  BENEFITS. 

6  (a)  In  General. — After  the  date  of  the  enactment  of 


7  this  Act,  no  employer  shall  be  required  under  title  HE  to 

8  provide  any  health  benefit  in  addition  to  the  benefits  required 

9  to  be  provided  under  section  312(a)  (as  in  effect  on  the  date 
10  of  the  enactment  of  this  Act)  unless — 


11  (1)  such  additional  health  benefit  is  for  a  service 

12  that  State  medicaid  plans  (under  title  XIX  of  the 

13  Social  Security  Act  (42  U.S.C.  1396  et  seq.))  are  re- 

14  quired  to  cover  for  individuals  receiving  cash  assistance 

15  under  part  A  of  title  IV  of  such  Act  (42  U.S.C.  601  et 

16  seq.);  and 

17  (2)  before  the  enactment  of  such  requirement,  the 

18  benefits  and  costs  of  requiring  the  provision  of  such  ad- 

19  ditional  health  benefit  have  been  analyzed  and  consid- 

20  ered  by  Congress. 

21  (b)  Reports. — 

22  (1)  In  general. — In  carrying  out  subsection 

23  (a)(2)  with  respect  to  the  consideration  of  a  proposed 

24  additional  health  benefit,  Congress  shall  request  a 

25  report  from  the  Institute  of  Medicine  of  the  National 
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1  Academy  of  Sciences  or  a  public  or  nonprofit  entity 

2  with  expertise  relating  to  health  benefits.  Any  such 

3  report  shall — 

4  (A)  analyze  and  summarize  such  proposed 

5  additional  health  benefit;  and 

6  (B)  contain  an  estimate  of  the  economic  and 

7  health  impacts  of  such  proposed  additional  health 

8  benefit. 

9  (2)  Consultation. — Any  such  report  shall  be 

10  prepared  in  consultation  with  interested  members  of 

11  the  public  and  with  individuals  and  entities  having  ex- 

12  pertise  with  respect  to  such  proposed  additional  health 

13  benefit. 

O 
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